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T H E

PRESIDENT

O

ne of the aims pursued by a democratic state of law is to ensure the public
institutions and organizations to render their services in accordance with the
principles of accountability and transparency.
These principles are applicable not only to the legislative and executive organs but
also to the organs exercising judicial power. In this regard, annual reports play a crucial
role in ensuring accountability and transparency in public services.
The first chapter of the 2021 Report, prepared to serve such function, provides
brief information on the formation of the Plenary, Sections and Commissions of the
Constitutional Court.
The second chapter includes information on the duties and powers of the Plenary,
Sections and Commissions.

The third chapter covers the Court’s structure, functioning, approach, press and public
relations, publications, and changes, developments and innovations in national and
international relations.
The fourth chapter includes the Opening Address delivered on the occasion of the
Swearing-in Ceremony of Justice Mr. İrfan Fidan, the Message delivered on the
occasion of the 59th Anniversary of the Turkish Constitutional Court, and the opening
addresses or speeches delivered on the occasions of the Symposium on the Right to
Respect for Private Life within the scope of Professional Life, the 2nd Judicial Conference
of Constitutional Courts of the OIC Member Countries (J-OIC) (Bandung, Indonesia),
the Project on Supporting the Effective Implementation of Turkish Constitutional Court
Judgments in the Field of Fundamental Rights, and the Symposium on Presumption of
Innocence and Right to Good Reputation.
The fifth chapter of the report includes brief summaries of the Court’s leading
decisions and judgments rendered in 2021 in the context of both individual application
and constitutionality review with a view to giving an insight into the case-law of the
Court on various subjects. This chapter is intended for presenting the paradigm of
the Court on fundamental rights and freedoms and contributing to all those showing
interest in the Court’s case-law, notably academics and legal practitioners. The chapter
constitutes the backbone of the report, given that the main output of the Court is its
decisions and judgments.
The final chapter contains a year-by-year comparison of the Court’s performance in
2021 by providing various statistical data together with graphics.
I hope that the 2021 Report prepared by the Constitutional Court, the Constitutional
Jurisdiction Research Centre will be useful for those concerned.

Prof. Dr.
Zühtü ARSLAN
President of the Turkish Constitutional Court

YEAR
8 January

Retirement of Justice Mr. Burhan Üstün

28 January

Visit paid by the President of the
Constitutional Court of the Republic of
North Macedonia and the accompanying
delegation to the Turkish Constitutional
Court

J A N UA RY

3 May

Online Program on “Reflections on Human
Rights” held with the joint initiatives of
AYAM, IGUL and CIFAL Istanbul/UNITAR

25 May

Hearing held by the Constitutional Court
acting as the Supreme Criminal Court
(E.2020/3)

27 May

Hearing held by the Constitutional Court
acting as the Supreme Criminal Court
(E.2020/4)

F E BRUARY
9 February

Swearing-in ceremony held for the recentlyappointed Constitutional Court Justice Mr.
İrfan Fidan

16 February

Hearing held by the Constitutional Court acting
as the Supreme Criminal Court (E.2020/3)

18 February

Hearing held by the Constitutional Court acting
as the Supreme Criminal Court (E.2020/4)

24-25 February XVIIIth Congress of the Conference of the
European Constitutional Courts (CECC), held
by the Constitutional Court of the Czech
Republic via video conference due to the
precautions related to Covid-19 pandemic

M AY
7-8 September

Organization of the 9th International Summer
School event held via video conference due to the
precautions of Covid-19 pandemic by the Turkish
Constitutional Court

9-11 September

Attendance by the President of the Constitutional
Court and the accompanying delegation at the
official opening ceremony of the judicial year of the
European Court of Human Rights

16 September

Hearing held by the Constitutional Court acting as
the Supreme Criminal Court (E.2020/4)

20 September

Visit by the Ambassador of Germany to Ankara
and the accompanying delegation to the Turkish
Constitutional Court

23 September

Kick-off of the Project on “Supporting the Effective
Implementation of Turkish Constitutional Court
Judgments in the Field of Fundamental Rights”
and the conference held on the occasion of the 9th
anniversary of the entry into force of the individual
application system in Turkey

SEPTEMBER

J UN E
28 June

Symposium on the “Right to Respect for Private Life
within the scope of Professional Life” held at the
Grand Tribunal Hall of the Constitutional Court

30 June

Publication of the Journal of Constitutional
Jurisdiction no. 38(1)

O CTOBE R
11 October

Online Panel on “Procedural Developments
in the Human Rights Jurisdiction” held by
Constitutional Jurisdiction Research Centre
(AYAM)

2 0 2 1
9 March

Visit paid by the Head of EU Delegation and
the accompanying delegation to the Turkish
Constitutional Court

26 March

Visit paid by the Ambassador of the Netherlands
to Ankara and the accompanying delegation to
the Turkish Constitutional Court

M A R C H

8 July

27 July

Hearing held by the Constitutional Court
acting as the Supreme Criminal Court
(E.2020/3)

APRI L
6 April

Hearing held by the Constitutional Court
acting as the Supreme Criminal Court
(E.2020/3)

7 April

Visit paid by Azerbaijan’s Ombudsman to the
Turkish Constitutional Court

8 April

Hearing held by the Constitutional Court
acting as the Supreme Criminal Court
(E.2020/4)

24 April

Cancellation of the activities to be held
on the occasion of the 59th Anniversary of
the Constitutional Court in the scope of
precautionary measures taken against the
pandemic of Covid-19

Visit by the Chief Justice of the Supreme
Tribunal of Justice of Venezuela and the
accompanying delegation to the Turkish
Constitutional Court

J ULY
17-22 November Visit by the President of the Turkish
Constitutional Court and the accompanying
delegation to the Constitutional Council of the
Republic of Kazakhstan
23 November

Visit by the Chairman of the Constitutional
Court of the Republic of Uzbekistan and
the accompanying delegation to the Turkish
Constitutional Court

25 November

Hearing held by the Constitutional Court acting
as the Supreme Criminal Court (E.2020/4)

26 November

Attendance by the President of the Turkish
Constitutional Court at the online conference
titled “‘Nazarbayev’s Model’: Course towards
Integration of Turkic World” held at Khoja
Akhmet Yassawi International Kazakh-Turkish
University

30 November
1 December

Symposium on “Repercussions of Individual
Application Judgments on Private Law” held
with joint initiatives of AYAM and TOBB
University of Economics and Technology

AUG UST
26-27 August

Board of Members and Secretaries General
Meetings of the Association of Asian
Constitutional Courts and Equivalent
Institutions (AACC), and the International
Symposium on “The Internet Era: The Rule
of Law, the Values of Person, the State
Independence” held by Constitutional Council
of the Republic of Kazakhstan, term-president
of the AACC via video conference due to the
precautions of Covid-19 pandemic

NOVEMBER DECEMBER
17 December Visit by the Delegation of the Constitutional
Court of the Republic of Indonesia to the Turkish
Constitutional Court
31 December Publication of the Journal of Constitutional
Jurisdiction no. 38(2)

01
C HAP T ER

F O R M AT I O N
T H E

O F

C O U R T

10

A N N U A L

Formation of
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I . O V E R V I E W

R E P O R T

The Constitutional Court is comprised of fifteen members.
The Grand National Assembly of Turkey shall elect, by
secret ballot, two members from among three candidates
to be nominated by and from among the president and
members of the Court of Accounts, for each vacant position, and one member from among three candidates nominated by the heads of the bar associations from among
self-employed lawyers. In this election to be held in the
Grand National Assembly of Turkey, for each vacant position, two-thirds majority of the total number of members
shall be required for the first ballot, and absolute majority
of total number of members shall be required for the second ballot. If an absolute majority cannot be obtained in
the second ballot, a third ballot shall be held between the
two candidates who have received the greatest number
of votes in the second ballot; the member who receives
the greatest number of votes in the third ballot shall be
elected.
The President of the Republic shall appoint three members
from the Court of Cassation, two members from Council of
State from among three candidates to be nominated, for
each vacant position, by their respective general assemblies, from among their presidents and members; three
members, at least two of whom being law graduates, from
among three candidates to be nominated for each vacant
position by the Council of Higher Education from among
members of the teaching staff who are not members of
the Council, in the fields of law, economics and political
sciences; four members from among high level executives,
self-employed lawyers, first category judges and public
prosecutors or rapporteurs of the Constitutional Court
having served as rapporteur at least five years.
In the elections to be held in the respective general assemblies of the Court of Cassation, Council of State, the
Court of Accounts and the Council of Higher Education
for nominating candidates for membership of the Constitutional Court, three persons obtaining the greatest number of votes shall be considered to be nominated for each
vacant position. In the elections to be held for the three
candidates nominated by the heads of bar associations
from among self-employed lawyers, three persons obtaining the greatest number of votes shall be considered to
be nominated.

TURKISH CONSTITUTIONAL COURT
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To qualify for appointments as members of the Constitutional Court, members of the teaching staff
shall be required to possess the title of professor or associate professor; lawyers shall be required
to have practiced as a lawyer for at least twenty years; high level executives shall be required to
have completed higher education and to have worked for at least twenty years in public service, and
first category judges and public prosecutors with at least twenty years of work experience including
their period of candidacy, provided that they all shall be over the age of forty five.
The Constitutional Court shall elect a president and two vice-presidents from among its members
for a term of four years by secret ballot and by an absolute majority of the total number of its members, and those whose term of office ends may be re-elected.
According to Article 149 of the Constitution and Article 20 of Law no. 6216, the Constitutional Court
functions in the form of the Plenary, sections and commissions.

II. F O R M A T I O N O F T H E P L E N A R Y
The Plenary shall comprise of fifteen members including the President and two Vice-Presidents.
The Plenary shall convene with the participation of minimum ten members and shall be chaired
by the President or a Vice-President to be designated by the President. The Plenary shall render
a decision by an absolute majority. However, a two-thirds majority shall be sought for decisions on
annulment of Constitutional amendments, dissolution of political parties or deprivation of political
parties of state aid.
As of 31 December 2021, the Plenary is composed of the following members:
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R E P O R T

Prof. Dr. Zühtü ARSLAN | President
Mr. Arslan was born in Sorgun, Yozgat on 1 January 1964.
Having completed his primary and secondary education
in Sorgun, he graduated from the Faculty of Political
Sciences, Ankara University, in 1987. He received his
master’s degree on “Human Rights and Civil Freedoms”
and PhD degree on constitutional law at the Law Faculty of
Leicester University (UK). He obtained the title of associate
professor in 2002 and professor of constitutional law in
2007.
He attended lawyer traineeship program at the European
Court of Human Rights in 2001. Besides, he served as
a member to the Plenary of the Press Advertisement
Institution. In 2009, he was appointed as the President of
the Police Academy of Turkey, where he taught courses
on “Constitutional Law”, “Human Rights” and “Theories
of State” at graduate and post-graduate levels. He also
taught ‘Turkish Public Law’ at Bilkent University and ‘Law
and Politics’ at Başkent University.
Mr. Arslan published three books in Turkish, Anayasa
Teorisi (Constitutional Theory, 2005), Avrupa İnsan Hakları
Sözleşmesinde Din Özgürlüğü (Freedom of Religion under
the European Convention on Human Rights, 2005), and
Türk Parlamento Tarihi 1957-1960 (History of Turkish
Parliament between 1957–1960) (3 Volumes, 2013). He
is the co-author of the book Constitutional Law in Turkey,
(Wolters Kluwer, 2016). He also compiled a book titled ABD
Yüksek Mahkemesi Kararlarında İfade Özgürlüğü (Freedom
of Expression in the Judgments of the US Supreme Court,
2003). He has also published numerous articles in national
and international law reviews on constitutional law, human
rights, relations of freedom-security and the law of political
parties.
Mr. Arslan was appointed as the Justice of the Constitutional
Court by the President of the Republic of Turkey on 17
April 2012 from among three candidates nominated by the
Council of Higher Education.
He was elected as the President of the Constitutional
Court by the Plenary of the Court on 10 February 2015
and re-elected on 25 January 2019.
He is married with four children.

TURKISH CONSTITUTIONAL COURT
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Hasan Tahsin GÖKCAN | Vice-President
Mr. Gökcan, holding offices as a judge in the districts of
Fındıklı, Tuzluca and Bozüyük and as an investigation judge
at the Court of Cassation, was appointed as a member
of the Court of Cassation on 24 February 2011. He was
subsequently appointed as the Justice of the Constitutional
Court by the President of the Republic of Turkey on 17
March 2014 from among three candidates nominated by
the General Assembly of the Court of Cassation. He was
elected as the Vice-President of the Constitutional Court by
the Plenary of the Court on 26 March 2019. He has been
holding office as the Vice-President and the Presiding Judge
of the First Section since 15 April 2019.

Kadir ÖZKAYA | Vice-President
Mr. Özkaya, holding offices as a civil servant at the Directorate
General of Land Registry and Cadastre and an inspector
at the Agricultural Credit Cooperative, then served as an
investigation judge at the Council of State from 13 May 1993
to November 2004. He was then appointed as the rapporteurjudge of the Constitutional Court on November 2004. He then
held office as a member of the Council of State by the High
Council of Judges and Prosecutors. He was subsequently
appointed as the Justice of the Constitutional Court by the
President of the Republic of Turkey on 18 December 2014.
He was elected as the Vice-President of the Constitutional
Court by the Plenary of the Court on 12 March 2020. He has
been holding office as the Vice-President and the Presiding
Judge of the Second Section since 4 April 2020.

Prof. Dr. Engin YILDIRIM | Justice
Mr. Yıldırım, receiving a master’s degree from the Warwick
University (England), Warwick Business School in 1989 and
a Ph.D degree from the Manchester University (England),
Faculty of Economics and Social Studies in 1994, held office
as a faculty member at the Sakarya University, Faculty of
Economics and Administrative Sciences, from 1994 to 2010.
He also served as a dean at the same faculty from 2003 to
2010. He was appointed as the Justice of the Constitutional
Court by the President of the Republic of Turkey on 9 April
2010 from among three candidates nominated by the
General Assembly of the Council of Higher Education. He
held office as the Vice-President of the Constitutional Court
from 19 October 2015 to 25 October 2019.
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R E P O R T

Hicabi DURSUN | Justice
Mr. Dursun started public office as an assistant auditor
candidate at the Court of Accounts in 1991. Qualified for
the office in 1993, he then performed auditing activities as
an auditor, chief auditor and senior auditor at the Court of
Accounts from 1993 to 2008. He was appointed as a member
of the Court of Accounts on 25 June 2009 by the Parliament.
He was then appointed as the Justice of the Constitutional
Court by the General Assembly of the Parliament on 6 October
2010 from among three candidates nominated by the Court of
Accounts. He was subsequently elected as the President of
the Court of Jurisdictional Disputes on 11 June 2018 and held
this position until 16 July 2020. He has been holding office as
the Justice of the Constitutional Court since 16 July 2020.

Celal Mümtaz AKINCI | Justice
Mr. Akıncı, becoming a lawyer in Afyonkarahisar in 1984
and completing his military service as a military judge at the
Sivas 5th Infantryman Training Brigade Command, served
as a member of the Executive Board of the Bar Association
from 1988 to 2000. He was then elected as the Head of
the Bar Association in Afyonkarahisar in 2001. He was
appointed as the Justice of the Constitutional Court by the
General Assembly of the Parliament on 13 October 2010
from among three candidates nominated by the Heads of
the Bar Associations. He was elected as the President of
the Court of Jurisdictional Disputes by the Plenary of the
Court on 17 December 2020. He will assume this position
on 11 January 2021.

Muammer TOPAL | Justice
Mr. Topal, starting his career as an investigation judge at the
Council of State on 3 March 1992, then became a member
of the Ankara District Administrative Court. He completed
a master’s degree program at the Institute of Public
Administration for Turkey and the Middle East with his project
on “Strategic Management”. He gave lectures at the Turkish
Justice Academy to candidate judges. He was then appointed
as a member of the Council of State on 24 February 2011.
Holding office as a member of the 7th Chamber of the Council
of State, he was appointed as the Justice of the Constitutional
Court by the President of the Republic of Turkey on 29 January
2012 from among three candidates nominated by the General
Assembly of the Council of State. He was elected as the VicePresident of the Court of Jurisdictional Disputes by the Plenary
of the Court on 17 December 2020.

TURKISH CONSTITUTIONAL COURT
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M. Emin KUZ | Justice
Mr. Kuz, starting his career as a candidate judge in Ankara
in 1982, held office at the Prime Ministry as an assistant
specialist, specialist, head of department, principal
consultant and deputy undersecretary. He was appointed
as a member of the Council of Higher Education on 18
October 2005 and held this office for 4 years. While holding
office as a member of the Council of Higher Education
and the Deputy Undersecretary in the Prime Ministry, he
was appointed as the Deputy Secretary General of the
Presidency on 7 September 2007. He was appointed as the
Justice of the Constitutional Court by the President of the
Republic of Turkey on 8 March 2013.

Rıdvan GÜLEÇ | Justice
Mr. Güleç, holding office at the Ministry of Transportation
in 1989-1991, served as an assistant auditor at the Court
of Accounts in 1991 where he served as an auditor, chief
auditor and senior auditor. He was appointed as a member
of the Court of Accounts by the Plenary Assembly of the
Parliament on 25 June 2009. While holding this office, he
was appointed as the Justice of the Constitutional Court by
the General Assembly of the Parliament on 13 March 2015
from among three candidates nominated by the Court of
Accounts.

Assoc. Prof. Dr. Recai AKYEL | Justice
Mr. Akyel, starting his career as a contracted official at
Yem Sanayii Turk A.Ş. Directorate General, became a local
authority at the Ministry of Inferior in 1989. He held office
as a district governor respectively in the districts of Pozantı,
İscehisar, Camoluk, Solhan, Gölyaka, İmamoğlu, Kızıltepe
and Elbistan. He sat as a governor in Tokat from 2007 to
2009. He was appointed as the President of the Court of
Accounts by the General Assembly of the Parliament on
26 June 2009. Upon the expiry of his presidency term, he
continued to sit as a member in the Court of Accounts. He
was then appointed as the Chief Advisor to the President.
He was appointed as the Justice of the Constitutional Court
by the President of the Republic of Turkey on 25 August
2016 from among the top executives.
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Prof. Dr. Yusuf Şevki HAKYEMEZ | Justice
Mr. Hakyemez, holding office as a research assistant in
the Karadeniz Technical University, Faculty of Economics
and Administrative Sciences, Department of Public
Administration in 1995, received a M.A. degree in law in
2005 and Ph.D degree in 2010. He served as the dean of
the Karadeniz Technical University, Faculty of Economics
and Administrative Sciences from 2010 to 2012. He then
held office as the vice rector of the Karadeniz Technical
University from 2012 to 2016. He sat as a member of the
Right to Information Assessment Board from 2012 to 2016
and as a member of the Human Rights Institution of Turkey
from 2012 to 2015. He was appointed as the Justice of the
Constitutional Court by the President of the Republic of
Turkey on 25 August 2016 from among three candidates
nominated by the Council of Higher Education.

Yıldız SEFERİNOĞLU | Justice
Mr. Seferinoğlu, a self-employed lawyer since 1993, was
elected as a Member of Parliament from İstanbul in the 26th
term in the general elections of 1 November 2015. He held
offices as the Head of Turkey- Turkish Republic of Northern
Cyprus Inter-Parliamentary Friendship Group and a member
of Committee of Justice of the Turkish Grand National
Assembly of Turkey. He held office as the Deputy Minister
of Justice from 23 July 2018 to 25 January 2019. He was
appointed as the Justice of the Constitutional Court by the
President of the Republic of Turkey on 25 January 2019.

Selahaddin MENTEŞ | Justice
Mr. Menteş, starting public office as a candidate judge
in Elazığ in 1995, served as a judge in Denizli-Buldan,
Eskişehir-Han and Adıyaman-Gölbaşı. He sat as a member
judge at the assize court in Diyarbakır. He then sat as the
presiding judge of the 1st Chamber of the Diyarbakır Assize
Court and the president of the Justice Commission for Penal
Courts from 2010 to 2012. He held offices as the Deputy
Undersecretary at the Ministry of Justice from 2014 to 2017
and as the Undersecretary at the Ministry of Justice from
18 October 2017 to 1 July 2018. He was then appointed
as the Deputy Minister of Justice on 21 July 2018. He was
appointed as the Justice of the Constitutional Court by the
President of the Republic of Turkey on 6 July 2019.

TURKISH CONSTITUTIONAL COURT
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Basri BAĞCI | Justice
Mr. Bağcı, starting public office as a candidate judge in
Ankara in 1989, served as a public prosecutor in SivasGürün, Siirt-Pervari, Konya-Hüyük respectively. He was
appointed as Inspector at the Inspection Board at the
Ministry of Justice in 1999 and as Chief Inspector at
the Ministry of Justice in 2005. He held offices as the
Deputy Director at the Directorate General for Prisons
and Detention Houses and the Deputy Undersecretary
at the Ministry of Justice. He received a master’s degree
in international law on human rights at the University of
Exeter in the United Kingdom. He was appointed as a
member of the Court of Cassation on 5 July 2017. He was
appointed as the Justice of the Constitutional Court by
the President of the Republic of Turkey on 2 April 2020.

İrfan FİDAN | Justice
Mr. Fi̇ dan, starting public office as a candidate judge
in Ankara in 1997, served as a public prosecutor in
Kayseri-Akkışla, Erzurum-Aşkale, Zonguldak-Çaycuma,
Hatay-Dörtyol, İstanbul-Şişli ve İstanbul respectively
upon successfully completing the training period. He
was appointed as the public prosecutor authorised by
Article 10 of the Anti-Terror Law in 2012. He held offices
as the İstanbul deputy chief public prosecutor between
16 January 2015 and 26 July 2016. He then served as
the İstanbul chief public prosecutor until 27 November
2020. He was appointed as a member of the Court of
Cassation on 27 November 2020. He was appointed as
the Justice of the Constitutional Court by the President
of the Republic of Turkey from among three candidates
nominated by the Plenary of the Court of Cassation on
23 January 2021.
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III . F O R M A T I O N O F T H E S E C T I O N S
There shall be two Sections of the Court in order to examine individual applications and these
Sections shall be composed of the members except for the President of the Court. Each Section
shall consist of seven members and a vice-president. These sections shall be named “the First
Section” and “the Second Section”.
The members of the Section, except for the Vice-Presidents, shall be designated by the President
taking into account their origin of appointment to the Court and a balanced distribution among the
Sections. The Section where a member serves may be changed by the President upon the relevant
member’s request or proposal by one of the Vice-Presidents.
Each Section convenes with four members under the chair of a vice-president. In absence of the
Vice-President, the most senior member shall chair the meeting of the Section. In order to determine
the formation of the Section, all members in that Section except for the Vice-President shall be listed
according to their seniority. The first month’s meetings shall be attended by the Vice-President and
four members of highest seniority. In the following months, it shall be ensured that each member
who has not participated in the meetings serves in rotation according to their seniority ranking
starting with the most senior member. The Presiding Judge of the Section shall prepare a list
demonstrating the schedule for this rotation at the beginning of each year. If a new member joins
the Section, the Presiding Judge of the Section shall make the necessary arrangement accordingly.
The lists shall be announced to the members.
If a Section fails to achieve the quorum for meeting, the Presiding Judge of the Section shall assign
the members from within the Section who do not participate in the meetings to participate in the
meeting according to seniority ranking. If this is not possible, then the President of the Court shall
assign members from the other Section upon the proposal of the Presiding Judge of Section.
As of 31 December 2021, pursuant to Article 29 of the Internal Regulations of the Constitutional
Court, the list of the justices alternately attending the meetings of the Sections is as follows:
FIRST SECTION

SECOND SECTION

Hasan Tahsin GÖKCAN

Presiding Judge

Kadir ÖZKAYA

Presiding Judge

Hicabi DURSUN

Member

Engin YILDIRIM

Member

Muammer TOPAL

Member

Celal Mümtaz AKINCI

Member

Recai AKYEL

Member

M. Emin KUZ

Member

Yusuf Şevki HAKYEMEZ

Member

Rıdvan GÜLEÇ

Member

Selahaddin MENTEŞ

Member

Yıldız SEFERİNOĞLU

Member

İrfan FİDAN

Member

Basri BAĞCI

Member

TURKISH CONSTITUTIONAL COURT

19

IV . F O R M A T I O N O F T H E C O M M I S S I O N S
Commissions consisting of two Justices under each Section have been set up to examine the
admissibility of individual applications. Commissions have been assigned a number and named
together with the number of the Section they are affiliated to. The Presiding Judge of the Section
shall not take part in the Commissions and they shall be chaired by the senior member.
For the purpose of forming the Commissions, the members of a Section, except for the Vice
President, shall be listed according to their seniority. The least senior member shall not participate
in the first month’s meetings of the Commissions. In the following months, it shall be ensured that
each member who has not participated in the meetings serves in rotation according to their seniority
starting with the most senior member. The Presiding Judge of the Section shall prepare the list
demonstrating the schedule for this rotation at the beginning of each year. If a new member joins
the Section, the Presiding Judge of the Section shall make the necessary arrangement accordingly.
The lists shall be announced to the members.
In case of a vacancy in any of the Commissions, the reserve member of the Section shall substitute
the absent member of that Commission.
The Plenary may change the Commissions affiliated to the Sections or alter the number of members
composing the Commissions. In this case, the Commissions shall be re-formed in line with the
procedure stipulated in the above paragraphs.
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R E P O R T

a) to make constitutionality review of laws, the Presidential decree-laws and the Rules of Procedure of the
Grand National Assembly of Turkey both in form and
in substance;
b) to examine and review the constitutional amendments
only in form;
c) to conclude contested matters brought before the
Constitutional Court by courts through concrete review pursuant to Article 152 of the Constitution;
d) to conclude individual applications filed, pursuant to
Article 148 of the Constitution;

Duties and
Powers of the
Court
I . O V E R V I E W

e) to try, in its capacity as the Supreme Criminal Court,
the President of the Republic, the Speaker of the
Grand National Assembly of Turkey, members of the
Council of Ministers; the presidents and members of
the Constitutional Court; the presidents, members
and chief public prosecutors and deputy chief public
prosecutor the Court of Cassation and the Council of
State; the presidents and members of the Council of
Judges and Prosecutors and the Court of Accounts,
the Chief of General Staff, the Chiefs of Land, Naval
and Air Forces due to offenses relating to their duties;
f) to conclude cases and notices concerning dissolution
and deprivation of political parties of state aid and demands for determination of the status of dissolution;
g) to review or have reviewed lawfulness of property acquisitions by the political parties and their revenues
and expenditures;
h) In case where the Grand National Assembly of Turkey
resolves to remove parliamentary immunity or revoke
membership of the parliamentary deputies or remove
the immunity of the non-deputy ministers, to conclude
the request for annulment by the concerned or any
other deputies due to alleged incompatibility with the
provisions of the Constitution, law or the Rules of Procedure of the Grand National Assembly of Turkey;
i) to elect the President and Vice-Presidents of the Constitutional Court and the President and Vice-President of the Court of Jurisdictional Disputes amongst
members of the Court; and
j) to carry out other duties set forth in the Constitution.
The Court shall carry out these duties through the
Plenary, two Sections and the Commissions operating
under each Section.
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II . D U T I E S A N D P O W E R S O F T H E P L E N A R Y
a) to deal with the cases filed for the alleged unlawfulness of any norm and hear the proceedings
in its capacity as the Supreme Criminal Court;
b) to conduct financial audits on political parties and conclude cases and applications related to
political parties;
c) to adopt or amend the Court’s Internal Regulations;
d) to elect the President and Vice-Presidents as well as the President and the Deputy President of
the Court of Jurisdictional Disputes;
e) to resolve the conflicts between the decisions and judgments of the Sections in dealing with the
individual applications and to decide on the matters referred to the Plenary by the Sections;
f) to ensure the distribution of work between the Sections;
g) to resolve, by request of the President, the disputes arising from the distribution of work among
Sections definitively;
h) to assign the other Section in case the workload of a Section increases within the year to an
extent that the Section is unable to cope with in the normal course of operation, there arises
an imbalance of workload among the Sections or if a Section is unable to deal with a task in its
competence due to a factual or legal impossibility;
i) to decide on whether to institute disciplinary and criminal investigations against members,
examination and prosecution measures and, when necessary, on disciplinary punishments to be
pronounced or termination of membership;
j) to examine objections; and
k) to carry out duties assigned to the Plenary by the Law and the Court’s Internal Regulations.
The Plenary shall render its decisions by an absolute majority of those attending the meeting. In
case of equal division of votes, the decision shall be made in line with the side which the President
has opted for. A two-thirds majority is sought for decisions on annulment of Constitutional
amendments, dissolution of political parties or deprivation of political parties of state aid.
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III . D U T I E S A N D P O W E R S O F T H E S E C T I O N S
a) to carry out the examination on merits of the applications declared admissible by the Commissions; and
b) If deemed necessary by the chair of the Section, to carry out the joint examination both on
admissibility and on merits of the applications in respect of which the Commissions could not
render a decision as to the admissibility.
The Sections may declare an application inadmissible at any stage of the examination if they
determine an obstacle to admissibility or such circumstances arise later on.
If the decision to be made by one of the Sections regarding a pending application is likely to
conflict with a decision previously made by the Court or if the nature of the subject matter requires it to be resolved by the Plenary, then the relevant Section may relinquish from deciding
that application. The Presiding Judge of the Section shall bring this matter to the attention of the
President of the Court to refer the application to the Plenary.
The Sections shall render its decisions by an absolute majority of those attending the meeting.
Following the examination on the merits of the case, the question whether the applicant’s right
has been violated shall be decided by the Section. In case of a judgment finding a violation, the
Court shall indicate the steps to be taken in order to redress the violation and its consequences.
In this case, the following options are available for the Court:
i) If it is determined that the violation arouse from a court judgment, the file shall be sent to the
concerned court for a retrial so as to ensure redress of the violation and its consequences.
The relevant court shall carry out a retrial in such a way to redress the violation and its consequences as indicated by the Section’s judgement finding a violation and render a speedy
decision over the case-file if possible.
ii) In cases where the Section has found a violation but there is no legal interest in conduction of
a retrial, the applicant may be awarded a reasonable compensation.
iii) In the event that the determination of the compensation amount requires a more detailed examination, the Section may, without making any such determination, require the applicant to
bring an action before ordinary courts.
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I V. D U T I E S A N D P OW E R S O F T H E CO M M I SS I O N S
The examination on admissibility of applications shall be conducted by the Commissions.
An individual application to be declared admissible shall meet the requirements stipulated under
Articles 45 and 47 of Code no. 6216. The examination on admissibility of applications shall be
conducted by the Commissions.
The decisions by the Commissions on admissibility or inadmissibility of an application shall be taken
unanimously. If unanimity cannot be obtained, the application shall be referred to the Section to
conduct the admissibility examination.
Inadmissibility decisions are final and are notified to the parties concerned.

03
C HA P TE R

T H E

I N

C O U R T
2 0 2 1

28

A N N U A L

R E P O R T

The pandemic of Covid-19 and the precautions
against it were still on the agenda within the country
in 2021. In this sense, all necessary precautions were
taken also at the Court. Along with the precautions
such as PCR test, masks, social distancing and hand
disinfection points, the Court has preferred to hold, as
much as possible, its meetings both at national and
international levels via video-conference. Thanks to
such precautions, the Court’s acts and affairs could
be performed without any interruption.
The Court has continued to apply its approach which
broadens the scope of protection afforded to, and
increases the standards in terms of, fundamental
rights and freedoms in the decisions and judgments
it has rendered in 2021. In alternately assigning the
rapporteur- judges dealing with individual applications
to the Sections and Commissions, it has been intended
to ensure formulation of more qualified decisions and
judgments which are in conformity with the established
case-law.

The Court
in 2021
I . D E V E L O P M E N T S
T H E
C O U R T

A T

The Court has faced an increased workload also
in 2021 in which the Court has received a total
number of 66.121 individual applications. Out of these
applications, 45.321 case files were adjudicated. Thus,
the ratio of the adjudicated individual applications is
69% in 2021. As regards the constitutionality review,
44 and 90 actions respectively for abstract and
concrete reviews were brought before the Court. Out
of them, the Court adjudicated a total of 106 actions32 actions for abstract review and 74 actions for
concrete review. The Court has rendered outstanding
leading decisions and judgments in the fields of both
individual application and constitutionality review also
in this year.
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On the other hand, the Court has continued to hold the proceedings, the first hearings of
which were held in 2020, in its capacity as the Supreme Criminal Court. In this sense, on
16 February, 6 April, 25 May and 8 July 2021, the proceedings against the former members
of the Council of State were conducted for the offence of “misconduct in office” within
the scope of the file no. E. 2020/3. At the last hearing of 8 July 2021, the case-file was
adjudicated by the Court. In the same vein, the Court held, in its capacity as the Supreme
Criminal Court, proceedings against the former members of the 14th Criminal Chamber of the
Court of Cassation for “misconduct in office” on 18 February, 8 April, 27 May, 16 September
and 25 November 2021. The proceedings are still pending.
By 1 November 2021, the Court has adopted a new system concerning the individual
application forms. According to this new system, the application form and annexes thereto
are communicated to the Court, by the relevant courts, chief public prosecutor’s offices or
penitentiary institutions initially receiving the applications, via National Judiciary Informatics
System (UYAP). Thereby, the Court has been no longer receiving a hard copy of the relevant
documents. It is intended for creating and archiving a soft copy of the files at the Court, which
is one of the main aims of the UYAP system. According to this new system, the application
forms and annexes will be saved and kept for 5 years by the authorities communicating
these documents to the Court.
In 2021, the number of press releases issued and made public by the Court is 144 out of
which 109 is related to individual application and 35 is related to constitutionality review.
In this year, the “Annual Report 2020” and “Selected Judgments 2019” prepared and
complied by the International Relations Department were published and circulated. In
2021, all the news published on the Court’s official website, 41 press releases in the field of
individual applications and constitutionality review, the speeches delivered by President Mr.
Zühtü Arslan during several events held within the year and statistical information published
within the year were translated into English and made public on the Court’s official website.
Besides, 45 press releases, namely 33 in individual application and 12 in constitutionality
review, were translated into French and published on the website.
The International Relations Department also issued a draft statute that will be discussed at
the Working Group Meeting of the Judicial Conference of the Constitutional and Supreme
Courts/Councils and Equivalent Institutions of the Member/Observer States of the
Organization of Islamic Cooperation to be held in Pakistan in 2022.
The summary decisions and case-law updates provided by the Supreme Courts Network
(SCN), a unit operating under the European Court of Human Rights (“ECHR”) so as to ensure
exchange of information on the case-law of the European Convention on Human Rights
(“Convention”) and the other related issues for the implementation and enhancement of
the Convention, were translated, as in the previous years, into Turkish and circulated on
a weekly basis to the rapporteur-judges for information. Besides, for enabling the jurists
at the foreign supreme courts and the ECHR to be informed of the Turkish Constitutional
Court’s case-law, the summary of the relevant decisions/judgments of the Court has been
circulated to the addressees on a biweekly basis. These summaries under the title “CaseLaw Summary” are also available on the Court’s official website in English.
On 22 February 2011, a training program was held at the Court’s Grand Tribunal Hall for the
assistant specialists holding office at the Human Rights and Equality Institution of Turkey
(“TİHEK”). President of the Constitutional Court Mr. Zühtü Arslan and Chairman of the TİHEK
Süleyman Arslan delivered opening speeches at the program.
On 28 June 2021, a symposium titled “Right to Respect for Private Life within the scope of
Professional Life” was held at the Grand Tribunal Hall with a limited number of participants
due to Covid-19 precautions. Among those who attended the symposium were President of
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the Constitutional Court Mr. Zühtü Arslan, President of the Court of Cassation Mr. Mehmet
Akarca, President of the Council of State Mr. Zeki Yiğit, Minister of Justice Mr. Abdülhamit
Gül, justices of the Constitutional Court, officials from higher judicial bodies, academics and
jurists.
The 9th International Summer School event organised by the Constitutional Court of the
Republic of Turkey, in its capacity as the Centre for Training and Human Resources Development
under the Permanent Secretariat of the Association of the Asian Constitutional Courts and
Equivalent Institutions (AACC), was held on 7-8 September 2021 via video conference as a
part of precautions taken against the Covid-19 pandemic. The theme of the event is “Current
Problems in Execution of Judgments: Constitutional Justice”. Representatives of 28 different
courts and institutions attended the 9th International Summer School event.
A conference was held in Ankara on 23 September 2021 on the occasion of the launching
of the project on “Supporting the Effective Implementation of Turkish Constitutional Court
Judgments in the Field of Fundamental Rights” adopted within the framework of the EU
Pre-Accession Assistance Program and the “9th Anniversary of the Entry into Force of the
Individual Application System to Constitutional Court”.
News and articles concerning the Court, which are published in the national press and
internet new sites, have been summarised and compiled in the “Constitutional Court’s Press
Bulletin” every day. Besides, particular bulletins have been prepared on the basis of the news
in the visual and written media concerning the Court’s decisions/judgments and affairs, which
have attracted wide public coverage. The Görünüm Journal, a bulletin whereby news and
information on the Court and its decisions/judgments as well as statistical information are
provided, continues to be published on digital platform.
Through the strengthened software infrastructure, the scope of the system of the Decisions/
Judgments Data Base was expanded so as to make the Court’s decisions/judgments more
accessible. Technological facilities with regard to remote work were increased so that the
activities would not be hindered due to the pandemic of Covid-19.
The court’s website has undergone several infrastructural changes and innovations in the
fields of hardware, software and video-conference.
Equipment, the useful life of which has expired, has been replaced, and the infrastructure
has been strengthened. Especially, the necessary updates in the software infrastructure have
been made for the swift adjudication of individual applications. Several meetings and trainings
have been conducted through the infrastructure of video conference system.
The process of re-structuring and institutionalising the Court’s archive was conducted.
Necessary and related technical controls were carried out so as to ensure occupational safety
at the workplace.
The Court published and distributed, at national and international level, the 57th issue of
the “Journal of Constitutional Court Decisions/Judgments” in 2 volumes, “2020 Selected
Judgments on Individual Applications” in 2 volumes, “Selected Judgments” pertaining to the
years 2018 and 2019, the Journals of “Constitutional Justice” (Peer-reviewed Journal) no.
37/2 and 38/1, the “2020 Annual Report” both in Turkish and English; and also published and
distributed, at national level, “Judgment Summaries on the Right to Respect for Private and
Family Life”, the book written by one assistant rapporteur-judge including his thesis prepared
to be able to be appointed as a rapporteur-judge, the “Court’s Introductory Booklet” in English
and French, and “2022-2026 Strategic Plan”. The additional issues of the books “Judgment
Summaries on the Right to Property” and “Constitution of the Republic of Turkey (Reasoned)”
were published. The number of books at the library of the Turkish Constitutional Court having
diversified digital sources has increased to 27.332.
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OVERVIEW
AYAM was founded in 2018 so as to conduct research activities
in the field of constitutional jurisdiction, perform comparative law
studies on the relevant issues, compile the outstanding principal
decisions/judgments of the Court, issue annual reports pertaining
to the Court’s activities, issue periodicals and non-periodicals
in the field of constitutional jurisdiction, organise summer and
winter trainings for students studying law, and hold national and
international congresses, symposiums, workshops, round-table
meetings and similar scientific activities. As a bridge between
theory and practice, AYAM aims at ensuring contribution by and
between these two fields.
The primary publication activity performed by AYAM is the Journal
of “Constitutional Jurisdiction”. This Journal is a publication which
has been initially issued on a regular basis since 1984 and including
the presentations delivered during the symposium organised on
the occasion of the foundation anniversary of the Constitutional
Court. Since 2019, it has become a scientific pre-reviewed journal,
published semi-annually, following its issue no. 36(1). Thereby,
whereas an issue of the Journal embodies merely the peerreviewed articles, the other issue published within the same year
includes both such articles and the presentations delivered in the
symposium. The Journal includes theoretical and comparative
studies, case-law and practices on the constitutional law and
human rights law, as well as other studies in the other branches of
law related to these fields. The issues of the Journal published in
2021 are no. 38(1) and 38(2). The issue no. 38(2) is titled “Right
to Respect for Private Life within the scope of Professional Life”.
AYAM compiles the Court’s leading decisions/judgments in
the individual application mechanism in a book titled “Selected
Judgments”. This book published in two volumes every year
includes the Court’s decisions/judgments that are significant
for the development of case-law and stand as a precedent as
well as are related to matters of public concern. Besides, AYAM
publishes the press releases of the decisions/judgments on
individual applications upon classifying them by their subjectmatters in order to make the Court’s case-law more accessible
and easier to follow. The “Constitutional Court’s Annual Report”
issued by AYAM embodies statistical information on the Court’s
affairs and national and international activities of the Court, along
with the press releases of outstanding decisions/judgments on
constitutionality review and individual application.
Apart from such kind of publishing activities, AYAM has also
organised scientific meetings on the constitutional jurisdiction
and human rights. In 2021, several events were organised in
cooperation with faculties of law, human rights centres of the
universities and public institutions. A symposium was also held
under the auspices of the Constitutional Court. Such events and
meetings were usually held online also in 2021 due to the ongoing
Covid-19 pandemic and relevant precautions. On the other hand,
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meetings that could be held in-person thanks to the decrease in the extent of
precautions by the second half of the year were broadcast live for ensuring broad and
easy access by the persons concerned. The winter and summer training programs for
the students of faculty of law could not be organised in 2021 due to the pandemic.
Online and face-to-face meetings and events held within the year are chronologically
as follows:
A. Online programs held jointly by the Constitutional Jurisdiction Research Centre and
Ankara University Research and Practice Centre on Human Rights
1. Online Program on “Right to Appeal a Court Decision”
The online program was held on 16 February 2021 by the joint initiatives of the
Constitutional Jurisdiction Research Centre (AYAM) and the Ankara University,
Research and Practice Centre on Human Rights (İHUAM). Dr. Hülya Çoştan,
Rapporteur-Judge at the Constitutional Court, delivered a presentation during the
program.
2. Online Program on “Right to Respect for Private and Family Life”
Mr. Fatih Alkan, Coordinator Rapporteur-Judge at the Constitutional Court, made a
presentation during the online program held on 16 March 2021 by the joint initiatives
of AYAM and İHUAM.
3. Online Program on “Prohibition of Torture and Ill-Treatment (General Scope and
Matter of Impunity)
Ms. Gökçe Gültekin Yılmaz, Rapporteur-Judge at the Constitutional Court, made a
presentation during the online program held on 12 April 2021 by the joint initiatives
of AYAM and İHUAM. The program was moderated by Assoc. Prof. Dr. H. Gökçe
Zabunoğlu, lecturer at the Faculty of Law, Kırıkkale University.

Online Program on “Prohibition of Torture and Ill-Treatment (General Scope and Matter
of Impunity)
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B. Training Seminar by the Constitutional Court for the Assistant Specialists of the
Human Rights and Equality Institution of Turkey
A training seminar was held in the Grand Tribunal Hall of the Constitutional Court for
the assistant specialists holding office at the Human Rights and Equality Institution
of Turkey (“TİHEK”). The seminar started with the opening speeches delivered by
President of the Constitutional Court Mr. Zühtü Arslan and Chairman of TİHEK Mr.
Süleyman Arslan.
In his speech, President Zühtü Arslan noted that he was attaching importance to such
training activities that would contribute to the improvement of human rights and also
dwelled upon the intellectual foundations of the notions such as human rights, justice
and equality. Chairman Süleyman Arslan, expressing his gratitude for the training
provided by the rapporteur-judges of the Constitutional Court for the TİHEK assistant
specialists, touched upon the works and activities performed by TİHEK.
Chief Rapporteur-Judge of the Constitutional Court Mr. Murat Azaklı provided general
information on the examination of individual application and admissibility criteria
during the seminar. Then, Rapporteur-Judge Ms. Elif Çelikdemir Ankıtcı delivered
a presentation on the prohibitions of ill-treatment and discrimination. Coordinator
Rapporteur-Judge Mr. Fatih Alkan touched upon the right to respect for private life
and assessed the issue within the context of penitentiary institutions. RapporteurJudge Mr. Kamber Ozan Tutal delivered a presentation on the right to property. At
the afternoon sessions, Rapporteur-Judges Ms. Derya Atakul and Ms. Ceren Sedef
Eren made presentations on the freedom of expression within the context of internet
applications and penitentiary institutions. The seminar ended with the closing remarks
by Vice-President of the Constitutional Court Mr. Hasan Tahsin Gökcan

Training seminar for the Assistant Specialists of the Human Rights and
Equality Institution of Turkey
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Online Program on “Most Recent Decisions of the Constitutional Court and
the Court of Cassation”
C. Online Program on “Most Recent Decisions of the Constitutional Court and the Court of
Cassation (Decisions concerning the Simplified Trial Procedure)”
The online program was held on 9 April 2021 with the joint initiatives of AYAM and Bahçeşehir
University Global Law Programs Directorate (IGUL). During the program, Prosecutor at the
Court of Cassation Mr. Özkan Balcı and Rapporteur-Judge of the Constitutional Court Mr. Aydın
Aygün made a presentation. The program, moderated by the lecturer at the Faculty of Law of
Bahçeşehir University Assoc. Prof. Dr. Didem Yılmaz, ended with the closing remarks of Director
of IGUL Prof. Dr. Feridun Yenisey.
D. Online Program on “Reflections on Human Rights”
An online program themed “Reflections on Human Rights” was held with the collaboration and
joint initiatives between AYAM and IGUL as well as the United Nations Institute for Training and
Research. The opening remarks of the program were delivered by Prof. Dr. Feridun Yenisey,
Dr. Ahmet Aydemir and Dr. Mücahit Aydın on behalf of the institutions organising the program.

Online Program on “Reflections on Human Rights”
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During the program, Senior Judge for the District of Arizona, Mr. David G. Campbell, dwelled on
the historical process of human rights jurisdiction and legal remedies concerning human rights.
Justice of the European Court of Human Rights (ECHR), Assoc. Prof. Dr. Saadet Yüksel made
a presentation on the subsidiary principle in the ECHR’s practice. Dwelling on the historical
and intellectual roots of the human rights jurisdiction during his speech, President of the
Constitutional Court Mr. Zühtü Arslan assessed the role of individual application mechanism in
the protection of human rights in Turkey.
The program followed by a large number of audiences ended with the Discussion Session
moderated by Prof. Dr. Feridun Yenisey.
E. Symposium on “Right to Respect for Private Life in the scope of Professional Life”
Among those who attended the symposium, which was held on 28 June 2021 at the Grand
Hall Tribunal of the Constitutional Court, were President of the Constitutional Court Mr. Zühtü
Arslan, President of the Court of Cassation Mr. Mehmet Akarca, President of the Council of
State Mr. Zeki Yiğit, Minister of Justice Mr. Abdülhamit Gül, justices of the Constitutional Court,
officials from higher judicial bodies, academics and jurists.

President Mr. Zühtü Arslan, meeting with those delivering presentations during the symposium
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Symposium on “Right to Respect for Private Life in the scope of Professional Life”
President Arslan, underlying during his speech that the maxim to be followed by judicial
members liable to administer law and to secure justice, notably the judges, should be mind,
morals and justice, stated that those who could not dare to use their own minds were
doomed to be under tutelage, and the judicial mind under tutelage could not secure justice.
After President Arslan’s speech, the first session of the Symposium commenced. In the
session themed “Right to Respect for Private Life within the scope of the Professional
Relations under Private Law” chaired by Prof. Dr. M. Fatih Uşan, Founding Dean of Faculty
of Law of the Ankara Yıldırım Beyazıt University; Dr. Seracettin Göktaş, Head of the 9th Civil
Chamber of the Court of Cassation, Dr. Gülay Arslan Öncü, Lecturer at the Faculty of Law
of the Istanbul University, and Dr. Hilal Yazıcı, Rapporteur-Judge of the Constitutional Court
made presentations respectively titled “Duty of Respect by Employer to the Employees’
Private Life in the Turkish Labour Law”, “Applicability of the Right to Respect for Private Life
in the Professional Relations under Private Law” and “Termination of Employment Contracts
and Right to Respect for Private Life in the light of the Constitutional Court’s Judgments”.
In the second session of the Symposium, themed “Right to Respect for Private Life within the
scope of Public Officials’ Professional Lives” chaired by Prof. Dr. Ece Göztepe Çelebi, Dean
of the Faculty of Law of the Bilkent University; Mr. Fethi Aslan, Head of the 5th Chamber
of the Council of State, Prof. Dr. Ali Dursun Ulusoy, Lecturer at the Faculty of Law of the
Ankara University, and Mr. Fatih Alkan, Coordinator Rapporteur-Judge of the Constitutional
Court made presentations which are respectively titled “Assessments of the 5th Chamber
of the Council of State on the Case-Files of the Judges and Prosecutors Dismissed from
Office for Their Alleged Relation and Connection with the FETÖ/PDY in terms of the Right
to Respect for Private and Family Life”, “Right to Respect for Private Life in respect of Public
Officials and Dismissal from Public Office” and “Discussion of Dismissal from Public Office
in the context of Right to Respect for Private Life and Constitutional Court’s Approach”.
The Symposium ended following the question & answer session and President Arslan’s
giving plaques to the chairpersons of the sessions as well as to the participants who made
presentations.
The presentations delivered during the Symposium were published in Journal of
Constitutional Jurisdiction no. 38(2).
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F. Online Panel on “Procedural Developments in the Human Rights Jurisdiction”
The online panel was held by AYAM on 11 October 2021. At the panel moderated by
AYAM Coordinator Rapporteur-Judge Dr. Mücahit Aydın, the admissibility criteria of the
individual application were addressed. The Deputy Section Registrar at the ECHR Mr.
Hasan Bakırcı delivered a speech on “ECHR’s Priority Policy and Summary Decision
Procedure”. Chief Rapporteur Judge of the Constitutional Court, Research and CaseLaw Department Dr. Abdullah Çelik touched upon the “Test of Unfounded Complaint in
the Individual Application to the Constitutional Court”.

Online Panel on “Procedural Developments in the Human Rights Jurisdiction”
Lecturer at the İzmir Bakırçay University, Faculty of Law Dr. iur. Ahmet Mert Duygun
made a presentation on “Admissibility Criteria on the Merits in the Individual Application
to the Federal Constitutional Court of Germany”. The panel where not only national and
international practices but only the comparative law were addressed was followed by
many academics, jurists and practitioners. The panel ended with questions&answers
and overall assessment sessions.

Participants, making presentations during the Panel
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G. Symposium on “Repercussions of Individual Application Judgments on Private Law”
The symposium on “Repercussions of Individual Application Judgments on Private Law”,
organised by the Constitutional Jurisdiction Research Centre (AYAM) and TOBB Economy
and Technology University (TOBB ETU) Faculty of Law on 30 November and 1 December
2021, was held at the premises of TOBB ETU.
Vice-President of the Constitutional Court Mr. Hasan Tahsin Gökcan noted during his
opening remarks that individual application was not a venue of appeal but a remedy
whereby the alleged violations of any right caused by a public authority were examined and
constitutionality reviews were conducted. Following the opening remarks of Mr. Gökcan,
TOBB ETU Rector Prof. Dr. Yusuf Sarınay, Dean of the Faculty of Law Prof. Dr. Çiğdem Kırca
and Deputy Chairman of the Board of Trustees Faiz Yavuz made presentations.
During the symposium lasting two days and comprised of four sessions, the academics
and jurists including the rapporteur-judges of the Constitutional Court made presentations
on the issues “Repercussions of Individual Application Judgments of the Constitutional
Court on Private Law”, “Individuals and Family Law”, “Positive Obligations of the State”,
“Expropriation and Confiscation without Expropriation”, “Reconstruction, Cadastre and Title
Deed Disputes”.
Vice-President of the Constitutional Court Mr. Kadir Özkaya noted in his remarks at the end
of the symposium that the adjudication of the violations allegedly sustained by individuals,
without the need for applying to an international tribunal but within the country, made a
significant contribution to the improvement of democratic state of law in Turkey.

Symposium on “Repercussions of Individual Application Judgments
on Private Law”
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1. OVERVIEW
The Constitutional Court of the Republic of Turkey, being one of
the oldest constitutional justice organs of the world, has become a
centre of interest of the global constitutional justice in the recent
years thanks to its outstanding decisions and judgments through the
interpretation of human rights and the Constitution.
As Turkey has cultural and historical relations with many countries, the
Turkish Constitutional Court is among the first members of both the
Conference of the European Constitutional Courts and the Association
of Asian Constitutional Courts and Equivalent Institutions. The
Turkish Constitutional Court is also one of the founding members of
the World Conference on Constitutional Justice, which is an umbrella
organization for all the constitutional justice organs and organizations
from around the world. It is also the observer member of the Conference
of Constitutional Jurisdictions of Africa.
The Constitutional Court attaches utmost importance to the
cooperation with foreign constitutional courts and international
courts or institutions.
Presidents, Justices and academics both from our country and foreign
countries are invited to the symposia organized annually within the
scope of the traditional foundation anniversary activities by the Court.
Also, the Constitutional Court participates actively in international
symposia, and undertakes various activities like academic studies,
publishing of books, bilateral cooperation, and etc. to promote itself
and the Turkish judiciary to the world.
2. COOPERATION WITH INTERNATIONAL ORGANIZATIONS
The Constitutional Court of the Republic of Turkey is the member of
the following international organizations in the field of constitutional
justice. The Court is also in a close cooperation with the European
Court of Human Rights by virtue of the individual application system.
A. World Conference on Constitutional Justice
The World Conference on Constitutional Justice unites 118
Constitutional Courts/Councils and Supreme Courts from five
continents (Africa, the Americas, Asia, Australia/Oceania and Europe).
It promotes constitutional justice –constitutional review including
human rights adjudication– as a key element for democracy, the
protection of human rights and the rule of law. The World Conference
pursues its objectives through organization of regular congresses, by
participating in regional conferences and seminars, by orchestrating
the share of experiences and best practices, and by offering good
services to its members on request.
The Turkish Constitutional Court became a member of the World
Conference in 2013. The Court was elected to the Bureau of the
Conference at the 3rd Congress in Seoul and served in the Bureau
until the 4th Congress in Vilnius (2015-2017). As for the 5th Congress
of the World Conference on Constitutional Justice (WCCJ), it will be
hosted by the Constitutional Court of Indonesia from 4-7 October
2022 under the theme of “Constitutional Justice and Peace.”
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B. Association of Asian Constitutional Courts and Equivalent Institutions
Association of Asian Constitutional Courts and Equivalent Institutions (the AACC), is an Asian
regional forum for constitutional justice established in July of 2010 to promote the development
of democracy, rule of law and fundamental rights in Asia by increasing the exchanges of
information and experiences related to constitutional justice and enhancing cooperation and
friendship between institutions exercising constitutional jurisdiction.
The Turkish Constitutional Court undertook the term presidency for the period between 2012
and 2014. The Court has been organizing annually the summer school programmes for the midlevel legal practitioners of the AACC member institutions since 2013. Guest participants from
Africa, Europe and the Balkans are also invited to the summer schools. Academics and experts,
along with the representatives of the participating institutions, make presentations within the
framework of a thematic issue on human rights during the summer schools. Thus, exchange of
information and experience is ensured in the field of constitutional jurisdiction and human rights.
At the 3rd Congress of the AACC organized in Indonesia’s Bali Island in 2016, it was decided
that the Permanent Secretariat of the AACC be established, as well as the Centre for Training
and Human Resources Development, one of the three pillars of the Permanent Secretariat, be
established and launched in Turkey. In this context, subsequent to the 4th Summer School, the 5th
Summer School, the 6th Summer School, the 7th Summer School, the 8th Summer School and the
9th Summer School were also realized within the scope of the activities of this Centre.
Within the scope of the AACC’s activities, President of the Constitutional Court Mr. Zühtü
Arslan, Secretary General of the Court Mr. Murat Şen and Deputy Secretary General of the
Court Mr. Yücel Arslan attended the Board of Members and Secretaries General Meetings of
the AACC, and the International Symposium on “The Internet Era: The Rule of Law, the Values
of Person, the State Independence” held on 26-27 August 2021 via video conference due to the
precautions of COVID-19 pandemic.
At the Initial Board of Members Meeting, it was decided that the Constitutional Court of the
Hashemite Kingdom of Jordan be granted membership of the Association, that cooperation
would be established as well as an agreement would be signed between the Conference of
European Constitutional Courts and the AACC, and that the AACC would participate in the 5th
Congress of the World Conference on Constitutional Justice. It was also agreed that the new
term presidency would be assumed by the Constitutional Court of Mongolia in accordance with
the principle decision taken previously and that the next term presidency (2023-2025) would be
delegated to the Constitutional Court of the Kingdom of Thailand.

The Board of Members and Secretaries General Meetings of the AACC
held via video conference
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The Board of Members and Secretaries General Meetings of the
AACC held via video conference
President Arslan conveyed his congratulations on the 30th anniversary of Kazakhstan’s independence
and presented his compliments to the Constitutional Council of the Republic of Kazakhstan that
had been successfully undertaking the presidency for two years. President Arslan, pointing to their
endorsement for the cooperation agreement between the Conference of European Constitutional
Courts and the Association of Asian Constitutional Courts and Equivalent Institutions, also expressed
his satisfaction with the expansion of the Association with the participation of the Constitutional
Court of Jordan as the 20th member. Mr. Murat Şen, Secretary General of the Constitutional Court,
presented the activity report of the AACC Centre for Training and Human Resources Development
at the Meeting of the Board of Members and Secretaries General.

Secretary General Mr. Murat Şen, presenting the activity report of the AACC Centre
for Training and Human Resources Development
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The 9th International Summer School event was organised by the Constitutional Court of the Republic
of Turkey, in its capacity as the Centre for Training and Human Resources Development under the
Permanent Secretariat of the AACC, on 7-8 September 2021 once again with online participation
as a part of precautions taken against the Covid-19 pandemic. The participating courts/institutions
of the 9th Summer School event on “Current Problems in Execution of Judgments: Constitutional
Justice” are Constitutional Court of the Republic of Indonesia, Constitutional Court of the Republic
of Korea, Constitutional Court of Albania, Constitutional Court of the Republic of Azerbaijan,
Supreme Court of Bangladesh, Constitutional Court of Bosnia and Herzegovina, Constitutional
Court of Bulgaria, Constitutional Council of Cameroon, Constitutional Court of Georgia, Supreme
Court of India, Constitutional Council of the Republic of Kazakhstan, Constitutional Court of
the Republic of Kosovo, Constitutional Court of the Kyrgyz Republic, Federal Court of Malaysia,
Constitutional Court of Mongolia, Constitutional Court of Montenegro, Constitutional Tribunal of
the Republic of the Union of Myanmar, Constitutional Court of North Macedonia, Supreme Court
of Pakistan, Constitutional Court of Romania, Constitutional Court of the Russian Federation,
Constitutional Court of the Republic of Tajikistan, Constitutional Court of Thailand, Supreme Court
of the Turkish Republic of Northern Cyprus, Constitutional Court of Ukraine, and Constitutional
Court of Uzbekistan. Along with these courts/institutions, the Constitutional Court’s justices,
rapporteur-judges, researchers, those making presentations, jurists and consultants attended the
event. The event started with the opening remarks of President Arslan. During the program, thematic
discussions, moderated moderated by Deputy Secretary General of the Turkish Constitutional Court
Mr. Yücel Arslan, were held. Short introductory videos promoting the historical and cultural values
of Turkey and giving an insight into the Constitutional Court were presented during the breaks. The
program ended with the closing remarks of Secretary General of the Turkish Constitutional Court
Mr. Murat Şen.

President Mr. Zühtü Arslan, delivering opening remarks at the 9th Summer School of the AACC
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Participants, making presentations in the sessions during the online 9th Summer School of the
AACC under the moderatorship of the Deputy Secretary General Mr. Yücel Arslan
The Liaison Officers of the three Permanent Secretariats of the AACC and the representative
of the Constitutional Council of Kazakhstan, the term president of AACC, held a meeting via
video conference on 30 August 2021 to discuss about the current situation regarding the
working methods during the pandemic of Covid-19; and to decide about when, how often and
among whom the regular online and/or face-to-face meetings of the Secretariats should be
held. Those attending the online meeting were Deputy Director of the International Relations
Department Özlem Talaslı Aydın (representative of the Turkish Constitutional Court), Sora Kang
(representative of the Korean Constitutional Court), Indah Apriyanti Tomas (representative of
the Indonesian Constitutional Court), Olfiziana Tri Hastuti (representative of the Indonesian
Constitutional Court), Immanuel Hutasoit (representative of the Indonesian Constitutional
Court) and Nigora Maripova (representative of the Constitutional Council of Kazakhstan, termpresident of the AACC).
The Liaison Officers of the three Permanent Secretariats of the AACC and the representative
of the Constitutional Court of Mongolia, the term president of AACC, held a meeting via video
conference on 9 November 2021 to discuss the similar issues. Those attending the online
meeting were Deputy Director of the International Relations Department Özlem Talaslı Aydın
(representative of the Turkish Constitutional Court), Sora Kang (representative of the Korean
Constitutional Court), Indah Apriyanti Tomas (representative of the Indonesian Constitutional
Court), Olfiziana Tri Hastuti (representative of the Indonesian Constitutional Court), Bilegjargal
Bat-Erdene and Solongo Batsaikhan (representatives of the Mongolian Constitutional Court,
term-president of the AACC).
C. The Conference of European Constitutional Courts
The Conference of European Constitutional Courts (“CECC” or “the Conference”) was established
in Dubrovnik/Croatia in 1972 in order to bring together European constitutional or equivalent
courts conducting constitutional review. Turkish Constitutional Court (TCC) is among the first
members of the Conference. TCC’s membership dates back to 1987.
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The XVIIIth Congress of the Conference of the European Constitutional Courts
During the meeting of VIIth European Constitutional Courts Conference held in Lisbon between 26
and 30 April 1987, the Turkish Constitutional Court was admitted to membership and a resolution
was made to hold the next Congress in Turkey in 1990. The preparatory meeting for the VIIIth
Congress was held in İstanbul between 14 and 17 November 1988. The theme of the Congress was
determined as “Hierarchy of Constitutional Norms and its Function in the Protection of Fundamental
Rights.” The Congress was held between 7 and 10 May 1990 in Ankara with the participation of 102
representatives/delegates from various countries and institutions.
The XVIIIth Congress of the Conference of the European Constitutional Courts was held, with the
participation of the representatives from the Constitutional/Supreme Courts of 35 countries, on
24-25 February via video conference due to the precautions related to Covid-19 pandemic. The
Czech Republic that holds the term presidency has undertaken the coordination of the Congress.
Mr. Zühtü Arslan, President of the Turkish Constitutional Court, represented Turkey at the meeting
of the Circle of Presidents on the first day of the Congress. Mr. Zühtü Arslan, participating in the
meeting via video conferencing method, voiced Turkey’s views on the issues on the agenda and
voted accordingly.

The XVIIIth Congress of the Conference of the European Constitutional Courts
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President Mr. Zühtü Arslan, attending the international conference held
in Bandung, Indonesia
D. The Judicial Conference of the Constitutional/Supreme Courts/Councils of the Organization of
Islamic Cooperation (OIC) Member/Observer States
The 1st Judicial Conference of the Constitutional/Supreme Courts/Councils of the Organization
of Islamic Cooperation (OIC) Member/Observer States, hosted by the Turkish Constitutional
Court, was held in İstanbul between 14 and 15 December 2018. At the end of the Conference, it
was held that the 2nd Judicial Conference would be held in Indonesia in 2020 under the patronage
of the Indonesian Constitutional Court; however, due to the Covid-19 pandemic, it was decided
that the second Conference be postponed until 2021.
During the International Conference held in Bandung, Indonesia on 15-17 September 2021,
it was agreed to establish a new platform under the name of “Conference of Constitutional
Jurisdictions of Member States of the Organization of Islamic Cooperation (CCJ-OIC)”. It is
an outstanding milestone in terms of the initiatives, undertaken by the Turkish Constitutional
Court at the Dolmabahçe Palace on 14-16 December 2018, to form an organization to assemble
the constitutional/supreme courts of the member states of the OIC. At the Conference held
with the participation of 38 countries in total, Turkey was represented by President of the
Constitutional Court Mr. Zühtü Arslan and Chief Rapporteur-Judge Mr. Murat Azaklı. During the
plenary meeting, held following the Conference and chaired by President Arslan, the “Bandung
Declaration” was unanimously adopted. It was also decided at the plenary meeting that the
initial (inaugural) congress of the Conference, envisaged to be established through the “Istanbul
Declaration” adopted in 2018, be held in Istanbul in 2022 and the necessary steps be taken
for the completion of the establishment process. Besides, presentations on the main topic
“Human Rights and Constitutionalism” were delivered during the Conference lasting two days.
In his speech, President Arslan noted that modern democracy was of pluralist nature and that
constitutional courts turned out to be an indispensable part of constitutional democracies. Citing
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certain judgments delivered by the Turkish Constitutional Court, President Arslan pointed to
the significant contribution of the Court, following the adoption of the constitutional complaint
mechanism, to the protection and promotion of pluralist and participatory democracy through
its rights-based approach.

The international conference held in Bandung, Indonesia
As is noted in the İstanbul Declaration adopted at the end of the 1st Judicial Conference of the
Constitutional and Supreme Courts/Councils and Equivalent Institutions of the Member States
of the Organization of Islamic Cooperation held on 14-15 December 2018, a working committee
consisting of the constitutional and supreme courts of Turkey, Indonesia, Algeria, Pakistan and
Gambia was formed. In this sense, the initiatives to issue a statute have been undertaken by the
International Relations Department in collaboraton and coordination with the other courts within
the working committee.
E. The Conference of Constitutional Jurisdictions of Africa
On 7-8 May 2011, the Constitutional Courts/Councils and equivalent institutions in Africa held
“the Constitutive Congress of the African Area of Constitutional Justice” in Algiers, Algeria.
During the Constitutive Congress, the participants examined and adopted “the Statute of the
Conference of Constitutional Jurisdictions of Africa” and proceeded to the election of the first
Executive Bureau and the Secretary General. The Conference of Constitutional Jurisdictions of
Africa (CCJA) was thereby established and the headquarters of the general secretariat was set
in Algiers. The Constitutional Court of Turkey acquired the status of observer to the CCJA on 5
October 2017.
The CCJA holds a Congress every two years. Since its creation, five Congresses have been held
respectively in Algiers/Algeria (2011), Cotonou/Benin (2013), Libreville/Gabon (2015), Cape
Town/South Africa (2017) and Luanda/Angola (2019).
In order to promote constitutional justice in Africa and to promote the exchange of experiences,
the CCJA holds an international seminar between two Congresses. The first seminar took place
in Cotonou in 2013 under the theme of “The Constitutional Judge and The Political Power”. The
second seminar was held in Algiers in 2017 under the theme of “The Access of Individuals to
Constitutional Justice”. The third seminar under the theme of “Electoral Justice: transparency,
inclusiveness and integrity of the process” was held on 14-15 October 2021 in Maputo,
Mozambique with the participation, in hybrit format, of the representatives of the member
courts/councils operating in the field of constitutional jurisdiction.
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F. Council of Europe
The project on “Supporting the Effective Implementation of Turkish Constitutional Court
Judgments in the Field of Fundamental Rights”, adopted and implemented within the framework
of the Instrument for Pre-Accession Assistance, was launched in Ankara. A conference was
also held on the occasion of the launching of the project and the “9th Anniversary of the Entry
into Force of the Individual Application System to Constitutional Court”. Among those attending
the launching ceremony were President of the Constitutional Court Mr. Zühtü Arslan, President
of the Court of Cassation Mr. Mehmet Akarca, President of the Council of State Mr. Zeki Yiğit,
Minister of Justice Mr. Abdulhamit Gül, Deputy Minister of Foreign Affairs and Director for EU
Affairs Mr. Faruk Kaymakçı, Head of the European Union Delegation to Turkey Mr. Nikolaus
Meyer-Landrut, Head of Ankara Program Office of the Council of Europe Mr. Cristian Urse,
members of the higher judicial bodies, representatives from non-governmental organisations,
bureaucrats, jurists, academics, as well as foreign guests. Deputy Secretary General of the
Council of Europe Mr. Bjørn Berge also attended the conference online from Strasbourg.

Inaugural conference for the Project on “Supporting the Effective Implementation
of Turkish Constitutional Court Judgments in the Field of Fundamental Rights”
President Arslan, expressing his sincere belief that the four-year lasting project would
greatly contribute to the promotion of the constructive dialogue between the Court and the
stakeholders as well as to the better understanding of the individual application mechanism’s
erga omnes effect, extended his gratitude to those playing a part in the project. Following the
opening remarks by President Arslan, the Project Coordinator Mr. Sergey Dikman delivered
a presentation to offer an insight into the project. At the afternoon sessions, a panel on the
“Transformative Effects of Individual Application Judgments” was held. The first session titled
“Erga Omnes and Inter Partes Effect of Individual Application Judgments” was moderated by
Vice-President of the Constitutional Court Mr. Hasan Tahsin Gökcan while the second session
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titled “Execution of Individual Application Judgments in Comparative Law” was moderated
by Justice of the Constitutional Court Mr. Engin Yıldırım. The program ended with the closing
remarks by Director of Human Rights of the Council of Europe Mr. Cristophe Poirel and VicePresident of the Constitutional Court Mr. Kadir Özkaya.

Inaugural conference for the Project on “Supporting the Effective Implementation of
Turkish Constitutional Court Judgments in the Field of Fundamental Rights”
The project adopted and implemented within the framework of the Instrument for Pre-Accession
Assistance is fully funded by the European Union and the Council of Europe. The project, main
beneficiary of which is the Turkish Constitutional Court, has several stakeholders consisting
of institutions and non-governmental organisations, which include but are not limited to the
Grand National Assembly of Turkey, courts, the Union of Turkish Bar Associations, the Justice
Academy of Turkey and the Council of Prosecutors and Judges. The project aims at raising
awareness of judges, prosecutors, lawyers and other stakeholders concerning the jurisprudence
of both the European Court of Human Rights and the Turkish Constitutional Court, ensuring the
execution of the Constitutional Court judgments and effectively addressing the gaps in the field
of human rights, as well as at reinforcing the cooperation between Turkish Courts, including the
project stakeholders, and the courts of the EU member countries as well as the ECHR.

First session titled “Erga Omnes and Inter Partes Effect of Individual
Application Judgments”
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President Mr. Zühtü Arslan, meeting with the President of the European
Court of Human Rights
G. European Court of Human Rights
President of the Constitutional Court Mr. Zühtü Arslan and the accompanying delegation paid
an official visit to Strasbourg on 9-11 September 2021 on the occasion of the official opening of
the judicial year of the ECHR. During the visit, President Mr. Arslan was accompanied by Justice
Mr. Basri Bağcı and Chief Rapporteur-Judge Mr. Aydın Şimşek.
On the first day of the visit (9 September), the Constitutional Court delegation met with the
jurists from the European Court of Human Rights, as well as with the ECHR Judge Ms. Saadet
Yüksel. On the second day (10 September), the delegation had a meeting with President of the
ECHR Mr. Róbert Spanó and attended the opening ceremony of the judicial year of the ECHR.

Visit paid by President Mr. Zühtü Arslan and the accompanying delegation to the ECHR
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3. COOPERATION WITH NATIONAL CONSTITUTIONAL COURTS
The Turkish Constitutional Court has signed for the last ten years several memorandums of
understanding with the other constitutional/supreme courts and institutions in order to enhance
its bilateral cooperation. The total number of courts/institutions with which a memorandum of
understanding –including the recent one signed with the Constitutional Council of Djibouti in 2019–
has been signed is 27 (twenty-seven). In this sense, the Turkish Constitutional Court hosts with
Turkish hospitability and amicably the guest delegations, members, researches and staff from the
foreign constitutional courts/institutions. These memorandums of understanding enable exchange
of experiences and knowledge between the courts/institutions concerned.
The Turkish Constitutional Court has signed a memorandum of understanding with the following
constitutional courts or equivalent institutions:
Indonesia
The Constitutional Court of Indonesia

24 April 2007

North Macedonia
Constitutional Court of North Macedonia

26 April 2007

Azerbaijan
Constitutional Court of Azerbaijan

10 May 2007

Chile
Constitutional Court of Chile

07 June 2007

Korea
Constitutional Court of the Republic of Korea

24 April 2009

Ukraine
Constitutional Court of Ukraine

24 April 2009

Pakistan
Federal Supreme Court of Pakistan

24 April 2009

Bosnia and Herzegovina
Constitutional Court of Bosnia and Herzegovina

24 April 2009

Bulgaria
Constitutional Court of Bulgaria

07 April 2011

Tajikistan
Constitutional Court of Tajikistan

26 April 2012

Montenegro
Constitutional Court of Montenegro

28 April 2012

Afghanistan
Independent Commission for Overseeing the
Implementation of Constitution of the Islamic Republic of Afghanistan

25 April 2013
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Albania
Constitutional Court of Albania

10 June 2013

Thailand
The Constitutional Court of the Kingdom of Thailand

29 April 2014

Kyrgyzstan
The Constitutional Chamber of the Supreme Court of the Kyrgyz Republic1

28 September 2014

Romania
Constitutional Court of Romania

17 October 2014

Algeria
Constitutional Council of People’s Democratic Republic of Algeria2

26 February 2015

Turkish Republic of Northern Cyprus
Supreme Court of Northern Cyprus

29 June 2015

Kosovo
Constitutional Court of Kosovo

27 April 2016

Iraq
Federal Supreme Court of Iraq

25 April 2017

Kazakhstan
Constitutional Council of the Republic of Kazakhstan

25 April 2017

Mongolia
Constitutional Court of Mongolia

25 April 2017

Georgia
Constitutional Court of Georgia

28 April 2017

Russia
Constitutional Court of the Russian Federation

30 March 2018

Bolivarian Republic of Venezuela
The Supreme Tribunal of Justice of the Bolivarian Republic of Venezuela

10 May 2018

Somalia
Supreme Court of Somalia

19 December 2018

Djibouti
Constitutional Council of Djibouti

17 June 2019

1 By the amendment of 2021, its name has been changed as the Constitutional Court of the Kyrgyz Republic.
2 By the amendment of 2021, its name has been changed as the Constitutional Court of Algeria.
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4. INTERNATIONAL ACTIVITIES OF THE COURT IN 2021
The Turkish Constitutional Court maintained its mutual contacts with both the superior courts of
the foreign countries and international tribunals and institutions during 2021.
President of the Turkish Constitutional Court Mr. Zühtü Arslan hosted the President of the
Constitutional Court of the Republic of North Macedonia Mr. Salih Murat and the accompanying
delegation at his office on 28 January 2021. President Arslan, expressing his pleasure to welcome
the President and Judges of the Constitutional Court of North Macedonia, a country that had
historical and cultural ties with Turkey, stressed that the strong cooperation between two courts
would continue increasingly. A social program was organised in İstanbul for the delegation of
North Macedonia. During the social program, the delegation was accompanied by the staff of
the International Relations Department.

President Mr. Zühtü Arslan, hosting President of the Constitutional Court of
North Macedonia Mr. Sali Murati at his office
President of the Turkish Constitutional Court Mr. Zühtü Arslan hosted Head of the EU Delegation
to Turkey Mr. Nikolaus Meyer-Landrut and the accompanying delegation at his office on 9 March
2021. During the visit, President Arslan stated that the right to individual application had carried
human rights in Turkey forward but there was still much progress to be made in this regard. He
further noted that the project on the Implementation of the Constitutional Court Judgments, which
was implemented in cooperation with the European Council, was of paramount importance.

President Mr. Zühtü Arslan, hosting Head of the EU Delegation to Turkey Mr.
Nikolaus Meyer-Landrut and the accompanying delegation at his office
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President of the Turkish Constitutional Court Mr. Zühtü Arslan hosted Ambassador of the Kingdom
of the Netherlands to Ankara Ms. Marjanne de Kwaasteniet and the accompanying delegation at
his office on 26 March 2021. During the meeting, emphasis was put on the deep-rooted relations
between two countries, and the parties expressed their wish to maintain and improve the bilateral
relations.

President Mr. Zühtü Arslan, hosting Ambassador of the Kingdom of the Netherlands to
Ankara Ms. Marjanne de Kwaasteniet and the accompanying delegation at his office
President of the Turkish Constitutional Court Mr. Zühtü Arslan hosted Azerbaijan’s Ombudsman
Ms. Sabina Aliyeva and the accompanying delegation at his office on 7 April 2021. The delegation
was also accompanied by Turkish Chief Ombudsman Mr. Şeref Malkoç. During the meeting, the
very strong material and spiritual support between two countries was touched upon, and the need
for the maintenance of the bilateral relations. President Arslan congratulated Azerbaijan on its
Karabakh victory.

President Mr. Zühtü Arslan, hosting Azerbaijan’s Ombudsman Ms. Sabina
Aliyeva and the accompanying delegation at his office
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President of the Turkish Constitutional Court Mr. Zühtü Arslan hosted the Chief Justice of the
Supreme Tribunal of Justice of Venezuela Mr. Maikel Moreno and the accompanying delegation at
his office on 27 July 2021. Pointing to the ever-increasing improvement of relations between Turkey
and Venezuela, President Arslan emphasised that the ties between these two countries had been
progressively reinforced, albeit the geographical distance therebetween. In this sense, President
Arslan expressed his wish for the enhanced collaboration also between the state institutions and
counterparts of the countries.

President Mr. Zühtü Arslan, hosting Chief Justice of the Supreme Tribunal of Justice
of Venezuela Mr. Maikel Moreno and the accompanying delegation at his office
President of the Turkish Constitutional Court Mr. Zühtü Arslan hosted Ambassador of Germany to
Ankara Mr. Jürgen Schulz and the accompanying delegation at his office on 20 September 2021.
During the meeting, emphasis was put on the deep-rooted relations between two countries, and the
parties expressed their wish to maintain and improve the bilateral relations.

President Mr. Zühtü Arslan, hosting Ambassador of Germany to Ankara Mr.
Jürgen Schulz and the accompanying delegation at his office
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At the 4th Indonesian Constitutional Court International Symposium (ICCIS) on “Constitutional
Court, Religion and Constitutional Rights Protection”, which was held online by the Indonesian
Constitutional Court on 15-16 September 2021, the Turkish Constitutional Court was represented
by Justice Prof. Dr. Engin Yıldırım and Coordinator Rapporteur-Judge of AYAM Dr. Mücahit Aydın.
Mr. Engin Yıldırım delivered a presentation on “Freedom of Religion, Secularism and the Turkish
Constitutional Court” at the 3rd session of the Symposium.

The 4th Indonesian Constitutional Court International Symposium (ICCIS)

The 4th Indonesian Constitutional Court International Symposium (ICCIS)
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Justice of the Turkish Constitutional Court Mr. Basri Bağcı and Rapporteur-Judge Mr. Ömer
Dursun attended the 3rd International Symposium held online by the AACC Secretariat
for Research and Development undertaken by Constitutional Court of Korea on 10-11
November 2021. Mr. Bağcı delivered a presentation at the symposium.

3rd International Symposium held by the Constitutional Court
of Korea

3rd International Symposium held by the Constitutional Court
of Korea
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President of the Constitutional Court Mr. Zühtü Arslan and the accompanying delegation paid
a visit to Kazakhstan on 17-22 November 2021 upon the invitation of the Constitutional Council
of Kazakhstan. During this visit, President Arslan was accompanied by Vice-President Mr. Kadir
Özkaya, Justice Mr. İrfan Fidan and Private Secretary to the President Mr. Orhan Yalınız. During
his official visit to the capital city Nur-Sultan, President Arslan and Chairman of the Constitutional
Council Mr. Kairat Mami held a tête-à-tête meeting. Then, a joint meeting was held with the
participation of the delegations of both countries. At the end of the meeting, President Arslan
was awarded a state medal “25th Anniversary of the Constitution of the Republic of Kazakhstan”
by Chairman of the Constitutional Council of Kazakhstan Mr. Kairat Mami. President Arslan and
the accompanying delegation also attended the International Conference on state medal to
commemorate the 25th Anniversary of “30 Years of Independence of Kazakhstan - The Legal
Model of Nursultan Nazarbayev as the Basis of Political Stability and Economic Prosperity” held
at Al-Farabi Kazakh National University in Almaty on 19 November 2021. At the ceremony held
after the Conference, President Arslan was awarded the title of “Honorary Professor” of Al-Farabi
Kazakh National University.

President Mr. Zühtü Arslan, awarded a state medal to commemorate the
“25th Anniversary of the Constitution of the Republic of Kazakhstan”
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President Mr. Zühtü Arslan and the accompanying delegation, visiting AlFarabi Kazakh National University in Almaty

During his visit to Kazakhstan, President Arslan gave a lecture titled “Constitutional Justice” to
the students of Khoja Akhmet Yassawi International Kazakh-Turkish University in Turkistan on 20
November 2021. Following the Conference, President Arslan and the accompanying delegation
attended the planting ceremony together with the university authorities at the campus and
subsequently visited the Mausoleum of Khoja Ahmed Yasawi, symbol of Turkistan.

The International Conference on “30 Years of Independence of Kazakhstan - The Legal
Model of Nursultan Nazarbayev as the Basis of Political Stability and Economic Prosperity”
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Planting ceremony at Khoja Akhmet Yassawi International Kazakh-Turkish University
President of the Constitutional Court Mr. Zühtü Arslan hosted Chairman of the Constitutional Court
of the Republic of Uzbekistan Mr. Mirza-Ulugbek Abdusalomov, and the accompanying delegation
at his office on 23 November 2021. President Arslan pointed to the ever-developing relations
between Turkey and its fellow and sister country, Uzbekistan, as well as to the ties consolidated
between these two countries. A social program was organised in İstanbul for Uzbek delegation
that was accompanied by Deputy Secretary General Mr. Yücel Arslan. Besides, the International
Relations Departments at both courts embarked on the necessary process for the signing of a
Memorandum of Understanding between these two courts.

President Mr. Zühtü Arslan, hosting Chairman of the Constitutional Court of the Republic of
Uzbekistan Mr. Mirza-Ulugbek Abdusalomov and the accompanying delegation at his office
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Online conference titled “Integration of Turkic World”
President of the Constitutional Court Mr. Zühtü Arslan attended the online conference titled
“‘Nazarbayev’s Model’: Course towards Integration of Turkic World” which was held at Khoja
Akhmet Yassawi International Kazakh-Turkish University on 26 November 2021. President Arslan,
stating in his speech delivered at the opening of the Conference that the Turkic Council was
restructured into the Organisation of Turkic States in İstanbul on 12 November 2021, pointed to
the beginning of a new era in terms of the unity of the Turkic world. Putting an emphasis on the
need for an understanding based on the aim to let the humanity live, which underlies the unity of
the Turkic world, President Arslan noted that severe problems in the world may be resolved only
through a human-oriented approach. He further stated that the roots of this mindset may be found
in Turkistan and that the preeminent philosopher al-Farabi, in his work Virtuous City (El-Medinetü’lFazıla), and Khoja Ahmed Yassawi -one of the architects of thoughts and beliefs in Turkic worldthrough his glorious hikmets (mysteries), indeed explained a human-oriented understanding several
centuries ago.

Online conference titled “Integration of Turkic World”
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President Arslan hosted Prof. Dr. Arief Hidayat, justice of the Constitutional Court of the Republic of
Indonesia, and the accompanying delegation at his office on 17 December 2021. President Arslan
expressed his wishes that the good relationships between the courts of the two countries, both
within the Association of Asian Constitutional Courts and Equivalent Institutions (“the AACC”) and
at the bilateral level, would continue developing further.

President Mr. Zühtü Arslan, hosting Justice of the Constitutional Court of the Republic of
Indonesia Prof. Dr. Arief Hidayat and the accompanying delegation at his office
Rapporteur-Judges Ms. Ceren Sedef Eren and Mr. Mustafa İlhan Öztürk attended the Supreme
Courts Network (SCN) webinar held by the ECHR on 12 February 2021.
Rapporteur-Judge Mr. Mehmet Sadık Yamlı represented the Court during the online 16th round
meeting held by the Sub-committee no.8, established to follow the developments concerning the
alignment of the Turkish legislation with the EU acquis, on 24 February 2021.
Rapporteur-Judges Ms. Zehra Gayretli and Ms. Derya Atakul attended the online meeting held on
25 February 2021 within the scope of the project “Supporting the Implementation and Reporting on
the Action Plan on Human Rights in Turkey” for the needs analysis assessment.
Deputy Director of the International Relations Department Ms. Özlem Talaslı Aydın and Project
Coordinator Mr. Korhan Pekcan attended the online program held by the Ministry of Foreign Affairs
on 9 March 2021 on the occasion of the 10th Anniversary of the Civil Society Dialogue between
Turkey and the EU Programme.
The Constitutional Court was represented by Director of the International Relations Department,
Mr. Baran Kuşoğlu and Project Coordinator Mr. Korhan Pekcan during the online meeting held on 10
March 2021 for the assessment of the project implementations under the scope of the Instrument
for Pre-Accession Assistance (IPA) and discussion of the stages as to the preparatory works of
new projects.
Director of the International Relations Department, Mr. Baran Kuşoğlu and Project Coordinator
Mr. Korhan Pekcan attended the online Sectoral Monitoring Committee (SMC) meeting of the
Fundamental Rights Sub-Field under IPA II period (2014-2020) held on 25 May 2021 with the
coordination of EU Delegation to Turkey and the relevant institutions.
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Deputy Secretary General Mr. Yücel Arslan attended the 2nd Meeting of the Public Diplomacy
Coordination Board held by the Presidency, Directorate of Communications on 6 July 2021.
A delegation of the International Press Institute (IPI) paid a visit to the Turkish Constitutional Court
on 7 October 2021. Some delegates attended the meeting in person whereas some attended via
video conference. The Turkish Constitutional Court was represented by Secretary General Mr.
Murat Şen, Deputy Secretary General Mr. Yücel Arslan, Rapporteur-Judges Mr. Yunus Heper
and Ms. Derya Atakul, Ms. Ceren Sedef Eren, Press Counsellor Mr. Osman Arslan, Director of the
Directorate of Judgments Mr. Özcan Altay, Deputy Director of International Relations Department
Ms. Özlem Talaslı Aydın and Translator-Interpreter Ms. Safiye Bal Kuzucu.
Deputy Secretary General Mr. Yücel Arslan attended the Sectoral Monitoring Committee (SMC)
meeting of the Fundamental Rights Sub-Field under IPA II period (2014-2020) held online on 22
October 2021 with the coordination of EU Delegation to Turkey and the relevant institutions.
Deputy Secretary General Mr. Yücel Arslan attended the Sectoral Monitoring Committee (SMC)
meeting of the Fundamental Rights Sub-Field under IPA II period (2014-2020) held online, for an
assessment as to the project-related indicators and acquisitions, on 12 November 2021 with the
coordination of EU Delegation to Turkey and the relevant institutions.
Director of the International Relations Department Mr. Fatih Çağrı Ocaklı and Project Coordinator
Mr. Korhan Pekcan attended the Sectoral Monitoring Committee (SMC) meeting of the Fundamental
Rights Sub-Field under IPA Programming for Year 2023 which was held online by the Directorate
for EU Affairs on 15 December 2021.
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His Excellency Mr. President,
Esteemed Guests,
I would like to welcome you to the swearing-in ceremony and
extend you all my most sincere and respectful greetings.
First of all, I would like to congratulate newly appointed
Justice of the Constitutional Court, Mr. İrfan Fidan and wish
him success in his new office. I also wish that his new office
bring auspiciousness to himself, his family, the Court, as
well as to the country.
As is known, swearing is a long-standing tradition.
The expression “It is the oath which holds democracy
together”, which was said by Lycurgus about 2500 years
ago, illustrates the function of swearing an oath quite well.
So indeed, in almost every part of the world, those who will
exercise the State authority take an oath before the public
that they will support and defend the constitution, which
unites the community, before assuming the duties of an
office.

9 February 2021
Opening Address,
Swearing-in Ceremony of
Justice Mr. İrfan Fidan

The Constitution, which we as the justices of the
Constitutional Court have sworn to defend and protect, is
comprised of common values that form its spirit and identity.
The primary of these values that unite and unify us is the
Turkish National Anthem (“or the Independence March”),
the 100th anniversary of which we celebrate this year.
The Turkish National Anthem has recently fulfilled its
unifying function also at the Plenary Session of the Grand
National Assembly of Turkey (“the Assembly”). This year
was declared as the “Year of Turkish National Anthem”
through a joint motion signed by the MPs from all political
parties represented in the Assembly.
In this sense, I would like to provide you with some
introductory information as to the Turkish National Anthem
in the constitutional context.
It should be primarily noted that the National Anthem we
recite or listen to on every occasion is a text, which is also
afforded protection by the Constitution. As set forth in
Article 3 thereof, the national anthem of the Turkish State
is the “Independence March”. In the legislative intention of
this provision, it is emphasised that ‘Independence March’,
the national anthem of the Turkish Nation since the Turkish
War of Independence written by Mehmet Akif Ersoy”, is a
symbol that unifies the community. As explained therein,
the Independence March is one of the “holy symbols
embraced by the Turkish State and Nation”. That is why
Mehmet Akif did not incorporate the Independence March
into his work, Safahat (“Phases”, the collected poems of
Mehmet Akif), stating that “It is not my work of art, but of
the nation!”.
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His Excellency Mr. President,
The “Independence March”, as its name implies, is a manifesto of independence. The marking
feature of this manifesto is undoubtedly liberty. The third stanza starting as “I have lived free since
the beginning, I live free” constitutes, as for me, the very essence of the Independence March.
This verse is also the intellectual summary of the Turkish Constitution. In this context, the
notion “liberty”, one of the basic terms cited in the Independence March, may be said to have three
constitutional aspects directed towards individual, society and State.

•

In individual terms, liberty means the possession of fundamental rights and
freedoms. Accordingly, in their capacity as a human being, individuals forming the nation
have been the subjects of these rights and freedoms since time immemorial. The main
objective of the Turkish Constitution is to safeguard the rights and freedoms that individuals
innately enjoy.

•

In social terms, liberty amounts to the exemption from reliance on, or control by, other
nations, and the ability to forge its own destiny; that is to say, independence. The last time
that the Turkish nation fought for liberty and independence at the cost of their lives is the
resistance of 15 July when they demonstrated the whole world that no one could fetter
them. On the other hand, the maintenance of independence acquired by the nation at
heavy cost is one of the basic duties conferred by the Turkish Constitution on the State.

•

Lastly, in terms of the State, liberty corresponds to the exercise of sovereignty vested in the
nation. In this sense, liberty entails the ability for the State organs to freely take decisions in
compliance with the constitution as a social contract. In all Turkish Constitutions adopted
since the 1921 Constitution, it is set forth as an indispensable principle that “sovereignty
rests unconditionally with the nation”. Pursuant to Article 6 of the Constitution in force,
which is titled “Sovereignty”, “the Turkish Nation shall exercise its sovereignty through the
authorized organs, as prescribed by the principles set forth in the Constitution”.

In short, the Constitution is the symbol of the liberty, sovereignty and independence of the nation,
as expressed in the Independence March. For that very reason, the constitutional provisions are
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the superior legal provisions binding on the legislative, executive, and judicial organs, the
administrative authorities, as well as on natural and legal persons.
Besides, the rule of law is also a requisite of ensuring the maintenance of the nation’s existence,
unity and independence, which are the common values inherent in the Independence March.
In this sense, the poet of the Independence March addresses to Asım in Safahat as follows:
“Bestow the whole power on the statute so that the unity shall continue to exist…
Otherwise, you are not a nation but merely a disorganised crowd…”
Therefore, the respect for rule of law and thereby the allegiance to the Constitution, the
common responsibility incumbent on all constitutional and legal institutions, are also the
requisite of the loyalty to the Turkish National Anthem, as well as of the commitment to its
spirit.
His Excellency Mr. President,
As is known, according to the Constitution, one of the competent bodies exercising sovereignty
is the Constitutional Court. The jurisdiction of the Constitutional Court that is entrusted with
the review of the constitutionality of laws since its establishment has expanded over time. In
particular, the constitutional jurisdiction has entered into a new era through the adoption of
the individual application mechanism, namely since 23 September 2012.
The individual application mechanism is a significant reform and achievement in the Turkish
legal system, thanks to Your Excellency’s great effort and the will of our nation. As also
emphasized in a recent decision of the Court, the individual application mechanism is the
most effective domestic legal remedy of the last resort for the protection of fundamental
rights and freedoms, which is directly predicated on the Constitution.
As specified by the constitution-maker, the objective of the individual application mechanism
is to put into practice a well-operating national legal remedy that will “raise the standards
in terms of rights and the rule of law”. At this point, I would like to state with pleasure that
despite certain extrinsic problems, this objective has been achieved to a great extent, and
individual application mechanism is successfully operated in our country.
The statistics that we publish on a regular basis also reveal the extent of success in terms
of individual application. The relevant data indicates that the Court has annually received
approximately 40.000 applications in the last four years. As of today, the number of pending
applications is around 40.000, which means that for the last four years, the Court has been
able to adjudicate the applications at the rate equal to that of which it has received. Moreover,
despite the ongoing pandemic, over 45.000 applications were adjudicated last year, thus the
ratio of the adjudicated applications has reached the level of 112 percent.
Besides, in addition to coping with the heavy workload, the Court also further develops its
case-law regarding fundamental rights and freedoms subject to individual application day
by day. Accordingly, the Court, through its decisions/judgments, has raised the standards
based on constitutional rights and the rule of law in line with the aim of the constitutionmaker and for the best interest of our people.
However, individual application is a relatively new institution in our country. Therefore, we all
know that some issues related to its implementation have arisen. The most important one
among these issues is the execution of the judgments finding a violation.
First of all, it should be noted that when the Court finds a violation, it indicates the steps to
be taken so as to redress the violation and its consequences. As a matter of fact, this issue
is not at the discretion or option of the Court, but is a necessity that is prescribed by the Law
and stems from the nature of the individual application mechanism.

TURKISH CONSTITUTIONAL COURT

69

At this stage, it is incumbent on the relevant institutions to take the necessary steps in order
to redress the violation and prevent similar violations. In this context, as a rule, a restoration
of the original state should be ensured as much as possible, in other words, the situation
existing prior to the violation should be restored. In addition, pursuant to Article 153 of the
Constitution and Article 50 of Code no. 6216, the administrative and judicial authorities are
liable to execute the Constitutional Court’s judgments. This absolute liability is essentially a
requisite for the legal order and the state governed by the rule of law, which are stipulated
by the Constitution.
The binding nature and compulsory execution of the Constitutional Court’s judgments are
also a guarantee for the protection of the constitutional rights and freedoms. In order for the
effectiveness of the individual application mechanism, which has been introduced to ensure
the better protection of fundamental rights, the violation judgments must be executed
without delay.
It should be noted that the failure to execute the Court’s judgments might render the
Constitution completely devoid of purpose and dysfunctional. In cases where the Constitution
became devoid of purpose, and the confidence of individuals and the community in the
legal system and that of in the State has been undermined, it will no longer be possible to
preserve and maintain the common values uniting the community.
His Excellency Mr. President,
Esteemed Guests,
Lastly, it should also be noted that the sole wording of concepts such as right, law and
freedom in constitutions is not sufficient. In order to ensure their protection, all segments of
the society should act with due diligence so as to ensure the implementation of constitutional
provisions as well as the protection of common constitutional values.
The Constitutional Court, adopting a rights-oriented approach in the matters falling under
its jurisdiction, exerts a significant effort to realise the common constitutional values. The
Court endeavours to preserve universal values enshrined in the Constitution, such as justice,
equality, fundamental rights and freedoms, sovereignty, independence and democratic state
of law by ensuring their materialisation through its decisions/judgments.
Therefore, I would like to extend my thanks to the vice-presidents, justices, rapporteurjudges and all other personnel working devotedly despite the pandemic that has had a
profound impact on the humanity.
On this occasion, I wish God’s mercy upon our great poet and thinker Mehmet Akif Ersoy,
who awarded us a meaningful and magnificent national anthem the centenary of which we
are celebrating.
I also commemorate, with mercy and gratitude, all heroes of the national struggle as a result
of which the Turkish National Anthem was written, especially Ghazi Mustafa Kemal Atatürk,
and the deputies of the Ghazi Parliament who adopted this anthem in tears and applause,
and all our martyrs.
Before ending my speech, I once again congratulate Mr. Fidan, and I wish our retired justices
Mr. Serdar Özgüldür and Mr. Burhan Üstün a peaceful retirement period. I also wish God’s
mercy upon all our late members and a healthy life for those who are alive.
I would like to extend my gratitude for your participation in our ceremony and extend my
wishes of health and prosperity to all of you.
May you live long and prosper!
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By the date of 25 April, the Turkish Constitutional Court
(the Court) is celebrating its 59th anniversary. As in the last
year, we have had to unfortunately postpone the ceremony
to be held on the occasion of the anniversary of the
Constitutional Court, a traditional ceremony held annually,
and the activities to be performed in this framework, due to
the Covid-19 pandemic. I hope we will get over the pandemic
affecting all of us for so long in the forthcoming months and
thereby have the opportunity to hold the postponed events.
Taking this opportunity, I would like to note that the political
regime brought along by the ‘contemporary civilisation’, a
notion pointed out by Mustafa Kemal Atatürk, founder of
the Republic of Turkey, and enshrined in the Constitution, is
constitutional democracy. It is known that the constitutional
democracy, depicted as ‘liberal democracy’ in the Preamble
of the Constitution, envisages a legal order where those
who hold office through free elections exercise the
administrative power, on one hand, and this power is
subject to limitation for the protection of the individuals’
fundamental rights and freedoms, on the other.

25 April 2021
Message, the 59th
Anniversary of the
Turkish Constitutional
Court

Democracy entails the existence of the rules and institutions
affording the best protection for the fundamental rights and
freedoms. As is known, notably in Europe, the constitutional
courts emerged as a reaction to the systematic right
violations taking place between and during the two world
wars. Therefore, the constitutional courts, the raison d’être
of which is to protect the fundamental rights and freedoms,
have become one of the indispensable elements of the
constitutional democracy.
Among the courts with the highest experience in the field
of constitutional jurisdiction in the world, the Court is also
struggling, within the framework of the duties and powers
conferred upon it by the Constitution, to materialise the
principle of the supremacy of the Constitution and to
protect the fundamental rights and freedoms. It should be
noted that the Court pursues its rights-oriented approach
in a determined way, as a requisite for protecting and
improving the constitutional rights and freedoms.
The Court has faced with a heavy workload that could
not be compared with those of other constitutional courts
with similar jurisdictions. I would like to share some
statistics demonstrating the heavy workload especially
regarding individual applications. The Court adjudicated
approximately 45,000 applications in 2020. It should be
noted with satisfaction that the ratio of the adjudicated
applications continuously increased in 2020 despite the
ongoing pandemic and reached the level of 112 percent.
However, it should be noted that the number of individual
applications has been gradually increasing, that over
17,000 applications have been received before the end of
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the first four months of 2021, and that hence the number of pending applications
is nearly 46,000.
It should be underlined once again that the purpose of the individual application
mechanism is not to redress each violation of rights, but to eliminate the reasons
leading to violations. In this scope, it is necessary to revise our legal system in a
way that will strengthen fundamental rights and freedoms, notably the right to a
fair trial, and ensure their exercise in a more secured manner.
The Court has made considerable contributions to the protection, and raising the
standards, of fundamental rights and freedoms through a rights-oriented approach
it has adopted in the cases of both individual application and constitutionality
review. In short, the Court endeavours to fulfil, in the best manner, its duty to
protect the democratic state of law and the fundamental rights and freedoms of
our citizens, despite all the difficulties.
On the occasion of the anniversary of the Constitutional Court, I would like to
express my thanks to all my colleagues, especially vice-presidents and justices,
who work devotedly. I would like to commemorate our late and retired justices and
personnel. I also wish good health and prosperity to all members of the Court.
Of course, we cannot forget the real heroes of the period of pandemic. I would
like to express my gratitude to all our healthcare professionals who have worked
devotedly from the very beginning of the period and to everyone who have
contributed to the fight against the pandemic.
In the hope of meeting in healthier days, I would like to congratulate the 59th
Anniversary of the Constitutional Court and extend everyone all my most sincere
and respectful greetings.
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Protection of the Right to Respect for Private Life
Esteemed Guests,
First of all, I would like to welcome you to the symposium held
by the Constitutional Court, as well as extend you all my most
sincere greetings.
As is known, we had to unfortunately adjourn the events that are
held on the occasion of the foundation anniversary of the Court
in April every year due to the Covid-19 pandemic. In this sense, I
would like to express my pleasure to have the opportunity to hold
this adjourned academic meeting today and to host you all here.
I hope that we would be able to celebrate the next anniversaries
in time and in a healthy environment.
Before proceeding with my speech, I would like to extend my
gratitude to all participants to make significant contributions
to the symposium through their presentations, questions and
comments. I wish that the symposium be fruitful and successful.
Distinguished Participants,

28 June 2021
Opening Address,
Symposium on the
“Right to Respect for
Private Life within the
scope of Professional
Life”

There is an expression that we all have frequently heard and
notably those dealing with hermeneutics
mostly use: “In the
beginning was the Word… (In principio erat Verbum)”. This
expression having theological and metaphysical meanings as
regards existence, is used usually to point out the background
and priority of the word.
When the subject-matter is law and justice, it is not indeed
easy to find a new word that has not been uttered yet. What
is to be expressed has been uttered for thousands of years.
For instance, Aristotle depicted, 2500 years ago, justice as a
basic virtue needed to be founded on individual and social life.
According to Aristotle, “Man is the most excellent of all living
beings, so without law and justice he would be the worst of all.”1
The idea that justice is a basic virtue on which the maintenance of
the life of both individuals and the State depends also constitutes
the common theme of the tradition of political treatise applied to
the greatest extent during the Seljuks. In his political treatise
titled Dürerü’s-Sülûk, which was written nearly one thousand
year ago, Mâverdî, one of the well-known jurists of the Islamic
world, advises the rulers to be fair in the first place. As told by
Mâverdî, Alexander the Great, who was the pupil of Aristotle,
wondered whether the courage or the justice was the overriding
value. He put this question to the Indian philosophers he came
across during his voyage to India. The answer he received was
interesting. The philosophers said “If justice is secured, then
there would be no need for courage”.2
1 The Politics of Aristotle or A Treatise on Government, Everyman’s
Library, trans. W. Ellis, (London: J.M. Dent & Sons Ltd., 1912), Chapter
II, 1253a, p. 5.
2 Ebü’l-Hasen El-Mâverdî, Dürerü’s-Sülûk Fî Siyâseti’l-Mülûk:
Mâverdî’nin Siyâsetnâmesi, Prepared by A. Arı, (İstanbul, Türkiye Yazma Eserler Kurumu Başkanlığı Yayınları), 2019, p. 68.
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Esteemed Guests,
The maxim to be followed by judicial members liable to administer law and secure justice notably
the judges should be three basic pillars, namely mind, morals and justice. The mind represents the
will and independence as well as the ability to think, comprehend and have knowledge of things.
Judicial member is the person who has to use his mind. Therefore, judges and prosecutors may
seek courage in using their minds. As noted by Kant, those who could not dare to use their own
minds are doomed to be under tutelage. The judicial mind under tutelage cannot secure justice.
We have experienced a de facto and devastating example of this fact during the period underlying
the coup-attempt of 15 July. We all witnessed the unlawfulness performed and caused by those who
surrendered their minds and conscience to the others. On the occasion of the 15 July - Democracy
and National Unity Day the 5th anniversary of which will be two weeks later, I would like to note that
one of the most significant lessons that should be taken from this malicious coup attempt is the
fact that it is of vital importance for the future of a democratic state governed by the rule of law to
secure judicial independence and impartiality, as well as to ensure judicial members to decide by
merely being bound by law.
In this respect, I expressed the followings during my first speech I delivered in this hall long before
the coup attempt of 15 July 2016: “We must keep in mind that one cannot be a judge without a free
reason and conscience. One cannot be a judge if he rents out his mind and conscience or if he puts
his will under pledge. There cannot be a remote-controlled judge or judiciary in a state of law.”.
Indeed, these remarks, albeit uttered through various expressions at different times and places, are
the principles of the universal understanding of state of law. Any deviation from these principles
will give rise to a vacuum in law and justice, which is more dangerous than any other forms of
vacuum for the future of a country. That is because such a vacuum would impair the public trust
and confidence in the State that has to be predicated on justice.
It should be particularly emphasised that the exclusive venue of justice in a state of law is courts.
In cases where the courts fail to address the quests for justice and to resolve disputes in a way
compatible with the independent and impartial trial principles, it is inevitable to encounter extralegal
quests.
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Esteemed Participants,
Following these assessments concerning law and justice, I would like to dwell on the right to
respect for private life that is the theme of this symposium. Legal questions as to this right are
undoubtedly not specific to us. Today, the protection of private life is one of the much-debated
issues all over the world.
The protection of privacy has become quite significant since the dates when individuals started
to collectively live and States emerged. The States have always tended to monitor individuals’
private lives, as a method of administration. In other words, State always keeps an eye on
individuals.
Therefore, before mentioning the approach adopted by the Turkish Constitutional Court in this
respect, I would like to provide brief information about certain opinions as to the control over, or
monitoring of, private life which were expressed years ago and also shed light, to a significant
extent, on today.
In his letters written in the 18th century, English jurist Jeremy Bentham depicted a building design
called as “panopticon”. He advised the English government to employ this design not only in
prisons but also in all institutions accommodating every kind of persons who would be kept under
supervision, such as factories, hospitals and schools.
Panopticon, namely inspection house, has a circular structure. There is a yard in the middle of the
building with a high tower located in the centre. The guards on the tower could watch all inmates
in the cell surrounding the tower, as well as hear what was being said through the special tubes.
According to Bentham, the foremost aim of the principle of surveillance is to “ensure those who
are under surveillance to be sure that everything they do are known.”.3
Many years after Bentham, another English citizen George Orwell provided a terrifying depiction
of a dystopic world in his book, 1984. Orwell explained how surveillance was in a sense interiorised
as follows: “You had to live—did live, from habit that became instinct—in the assumption that
every sound you made was overheard, and, except in darkness, every movement scrutinized.”4
From Orwell’s point of view, the most efficient surveillance means of “Big Brother’s” rulership is
television. Orwell stated that “(…) the technical advance which made it possible to receive and
transmit simultaneously on the same instrument (television), private life came to an end.”.5
Orwell passed away two years after he had completed his novel in 1948, which is indeed
long before the invention of internet and smart cell phones. If he was alive today, he would
astonishingly observe how the dystopic world he depicted in his book has come true flawlessly
and has even been exceeded. He would probably be terrified of being a witness to the emergence
of a ubiquitous “global big brother”, which is capable of watching things even in the darkness via
cameras placed in almost everywhere, tracking locations via software, as well as seeing by an
invisible and omnipotent eye, nowadays that is called as the digital age.
Besides, famous French philosopher Michel Foucault, who passed away in 1984, well defined
the archaeology of the surveillance society. He explained in detail that we were living in a world
of panopticism which was based on a relation of power inflicted on individuals and having three
dimensions as surveillance, inspection and reformation.6

3 Jeremy Bentham, Panoptikon: Gözün İktidarı, 3rd Edition, trans. B. Çoban and Z. Özarslan, (İstanbul: Su
Yayınları, 2019), p.74.
4 George Orwell, 1984, Signet Classics, Penguin Random House LLC, Berkeley 1950, p. 3.
5 Orwell, ibid., p. 205-206.
6 Michel Foucault (1996) Truth and Juridical Forms, Social Identities, 2:3, 327-342, DOI:
10.1080/13504639652213.

TURKISH CONSTITUTIONAL COURT

75

Esteemed Participants,
Within the scope of the foregoing conceptual explanations, it should be noted that in the
internet age and surveillance society we live in, it has been much more difficult to protect the
private lives of individuals. In parallel therewith, the effective implementation of constitutional
and legal guarantees intended to protect the right to respect for private life has become
much more important.
Pursuant to Article 20 of the Constitution, everyone has the right to demand respect for his/
her private and family life. The Constitution-maker points out the importance of the intimacy
of private life in its precise wording “Intimacy of private life … shall not be violated”.
The Constitutional Court has specified in cases brought before it through the constitutionality
review and individual application that the concept of “private life”, which does not have an
exhaustive definition, covers a very broad personal area. As a matter of fact, a number of
issues, varying from the protection of individuals’ honour and dignity to the processing of
their personal data, as well as from their private relations with others to the interference with
their professional lives, fall within the scope of the respect for private life.
According to the Court, personal independence is the primary among the legal values
safeguarded under the right to respect for private life. This right is of vital importance
for the individuals’ self-realization and self-development. Right to respect for private life,
on one hand, refers to the individual’s right to live in his own private sphere, free from
any unfavourable interference, and to many legal interests oriented to his free personal
development on the other.7
Another issue falling into the scope of the right to respect for private life is the acts constituting
an interference with the individuals’ professional lives. The Court examines, in some cases,
such interference within the scope of Article 20 of the Constitution. Undoubtedly, other
provisions of the Constitution are also scrutinized when determining the legitimate aim
pursued by the interference.
In this scope, the duty of loyalty set forth in Article 129 of the Constitution is of particular
importance. It is stipulated therein that public officials are obliged to carry out their duties
with loyalty to the Constitution and the laws. Accordingly, the State may take administrative
measures against public officials acting in breach of this duty.
The State has the authority to designate the requirements of such an obligation during both
the recruitment in, and dismissal from, public service. The Court ruled in one of its judgments
of 2019 that public officials’ duty of loyalty to the Constitution as well as commitment to the
State may entail stricter qualifications and imposition of certain restrictions especially in
respect of those who would hold certain public offices in representation of the State and
critical in terms of national security.
According to the Court, especially “It is, of course, possible to introduce rules so as to set up
the basic framework, by law, with regard to the security clearance investigation and archive
inquiry to be conducted in respect of the individuals to be appointed to certain positions
that are critical for the national security”.8
This is also, a fortiori, applicable to the cases of dismissal from public service in relation to
the lack of loyalty and commitment to the State. In other words, the State is entitled to take
actions to dismiss, or impose other administrative sanctions on, public officials found to
act in breach of their duty of loyalty to the Constitution. In this sense, dismissal from public
service may be considered as an interference with the right to respect for private life based
7 Constitutional Court’s decision, no. E. 2020/82, K. 2021/20, 18 March 2021, § 7.
8 Fatih Saraman [Plenary], no. 2014/7256, 27 February 2019, § 82.
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on the cause and/or effect, given the close interplay between the professional life and
private life.9
From this point of view, it is obvious that the right to respect for private life is not absolute
insofar as it concerns interference with professional life and that it may be restricted
under certain circumstances. However, such restrictions are of course not unlimited.
In this regard, restrictions on fundamental rights and freedoms must comply with the
conditions set forth in Article 13 of the Constitution.
In this scope, first of all, the right to respect for private life may only be restricted by law,
except in times of emergency. Accordingly, as also frequently reiterated in the Court’s
judgments, in the Turkish constitutional system, the power to make regulations entailing
certain restrictions on rights and freedoms is vested exclusively in the legislature.
However, existence of a law restricting fundamental rights and freedoms is not per
se sufficient. Statutory provisions restricting fundamental rights must not only be
accessible, foreseeable, explicit and clear, but also afford safeguards capable of
protecting individuals against arbitrary practices of the public authority. Therefore,
formal existence of the law is not sufficient and it must also be of good quality in essence.
In addition, another issue that is of importance in terms of the lawfulness requirement
in restricting the right to respect for private life is, although not very often, the judicial
authorities’ interpretation of a given law by extending the scope of its intended purpose.
In some of its judgments, the Court found that the statutory regulations restricting
the right to respect for private life were “interpreted in an unreasonably broad and
unforeseeable manner”, which did not satisfy the lawfulness requirement, in breach of
the relevant right.10
At this point, it should be noted that in order for restrictions that fulfil the lawfulness
requirement not to result in violations, a given restriction must pursue a legitimate aim
and not be contrary to the requirements of the democratic order of the society, as well as
to the principle of proportionality.
In addition, the State has positive obligations to protect the right to respect for private
life in relations between private persons, in other words, employers and employees. The
Court has specified in its many judgments that especially employers should respect the
9 Tamer Mahmutoğlu [Plenary], no. 2017/38953, 23 July 2020, §§ 85-90.
10 Mehmet Çetinkaya and D.K. [Plenary], No. 2018/27392, 15 April 2021, § 49.
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private lives of their employees, which is a positive obligation incumbent on the State,
and that in case of any failure to fulfil this obligation, a violation of the right to respect for
private life may arise.
In this scope, for example, the Court found a violation of the right to the protection of
personal data under the right to respect for private life in a given case where the content
of the applicant’s correspondence via his corporate e-mail account had been examined
by his employer and his employment contract had been accordingly terminated in the
absence of necessary constitutional safeguards.11 Similarly, it was concluded in another
case, where the substantial allegations of the applicant who had been unjustly forced
to quit work were not addressed by the inferior courts, that the State failed to fulfil its
positive obligations and that therefore, right to respect for private life was violated.12
Esteemed Guests,
In conclusion, securing the right to respect for private life and privacy is extremely
important for the protection and improvement of individual’s corporeal and spiritual
existence, autonomy and freedom. In addition, it should be borne in mind that a State
governed by the rule of law, where fundamental rights and freedoms are secured and
legal certainty is ensured, is a sine qua non for a welfare state.
As a matter of fact, like anything not new under the sun, this phrase is not a new
one. Hayreddin Pasha, who once served as the Grand Vizier of the Ottoman Empire,
made such a determination years ago and passed it down to us in the book he wrote.
According to Hayreddin Pasha, who had shared his observations on the institutions of
the European countries he had visited in the book that he had published eight years
before the proclamation of the Ottoman Constitution (Kanun-î Esasi), “the countries that
have reached the highest levels of prosperity are those that put in place the principles
of freedom and the constitution in the form of political reforms”.13
Undoubtedly, as it was in the past, today it is primarily incumbent upon the judiciary to
put in place the principles of freedom as well as the Constitution. When this duty is duly
fulfilled, confidence in the judiciary will increase to the level desired. For this very reason,
as members of the judiciary, we have to constantly assess and revise ourselves through
self-criticism and accounting. This is our duty of conscience to law, justice and in the last
instance to our nation.
Esteemed Guests,
Distinguished Participants,
Ending my speech, I would like to congratulate my colleagues who have undertaken a
role in the organisation of this Symposium and express my thanks to everyone for their
valuable participation.
I would like to once again express my gratitude to you all for your attendance at the
Symposium and wish you health and prosperity.

11 E.Ü. [Plenary], No. 2016/13010, 17 September 2020.
12 T.A.A., No. 2014/19081, 1 February 2017.
13 Tunuslu Hayreddin Paşa, Ülkelerin Durumunu Öğrenmek İçin En Doğru Yol- Akvemü’l- Mesâlik
f î Marifeti Ahvâlü’l-Memâlik, trans. S. Muhammed, (İstanbul: Büyüyenay Yayınları, 2017), p.132.
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The Role of the Turkish Constitutional Court in Promoting
Pluralist Democracy
Dear colleagues,
Ladies and gentlemen,
It is a great pleasure to be here and address such eminent
participants.
I would like to thank my friend and colleague Mr Anwar Usman,
the Chief Justice of the Indonesian Constitutional Court for
hosting this meeting.
I hope next time we will be able to meet in person with all the
participants without having to wear masks.
In my brief speech, I would like to say a few words about the
contribution of the Turkish Constitutional Court to pluralist
understanding of democracy.

16 September 2021
Speech, the 2nd
Judicial Conference of
Constitutional Courts
of the OIC Member
Countries (J-OIC)
(Bandung, Indonesia)

Let me begin with a very simple and general observation as to
the main task of the constitutional courts. Charged with the
constitutionality review of the legislative and executive acts,
constitutional courts exist first and foremost to protect the basic
values, principles and provisions enshrined in the constitutions.
Democracy is the primary value to be protected by the
constitutions. Today almost all constitutions contain provisions
to promote democracy alongside the principle of rule of law and
human rights, albeit in different terminology.
As we all know from the ancient times up until today democracy
has been defined as the rule of majority. Thucydides says that
“Our constitution… is called democracy because power is in the
hands not of a minority but of the majority.”1
However, in a plural society, understanding and practice of
democracy cannot rely on the absolute rule of majority. It is
true that democracy is inconceivable without elections which
determine those who shall govern. On the other hand, democracy
also requires the constitutional restraints to be imposed on ruling
majority to protect individual rights and liberties.
Modern democracy is not merely the rule of majority. Late Alija
Izetbegović emphasized this aspect of democracy long before
the establishment of Bosnia-Herzegovina. On 27 March 1990 he
defined democracy “not as the rule of majority, but as the rule of
law”. Alija justified his definition by declaring that “Majority rule
without the mediation of law inevitably transforms itself into the
tyranny of the majority, and the tyranny of the majority is as
much a tyranny as any other”.2
1 Thucydides, The Peloponnesian War, Book II, Chapter 37. Qouted in
the Preamble of the EU Constitution (Draft Treaty Establishing A Constitution for Europe).
2 Alija Izetbegović, Inescapable Questions: Autobiographical Notes,
Trans. S. Rissaluddin & J. Izetbegović, (Leicester: Islamic Foundation, 2003), p. 68.
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It wouldn’t be therefore wrong to say that modern democracy has been
oriented on the rule of law in order to protect and promote human rights.
The term “constitutional” turned out to be the indispensable adjective of
“democracy” subjecting the rule of majority to the rule of law with a view to
protecting rights and liberties of individuals.
In this regard Article 2 of the Turkish Constitution describes the Republic
of Turkey as “a democratic state governed by the rule of law”. Likewise, the
Preamble of the Turkish Constitution states that those who are empowered
to exercise sovereignty in the name of the nation shall not deviate from
“the liberal democracy indicated in the Constitution”. In a nutshell, like many
other constitutions, the Constitution of Turkey embodies constitutional
democracy with its basic concepts such as rule of law, human rights,
separation of powers and judicial/constitutional review.
Distinguished participants,
Ladies and Gentlemen,
At this part of my speech, I must first state that the introduction of
constitutional complaint system in 2012 has significantly affected the
way the Turkish Constitutional Court has interpreted and applied these
concepts and conceptions of constitutional democracy. It wouldn’t be
exaggeration to say that constitutional complaint revolutionized the legal
system in general and constitutional justice in particular.
I would like to mention a few judgments to give you a slight idea about how
the TCC has contributed to the protection and promotion of constitutional
democracy. The Court has interpreted democracy as a concept which is
interconnected with the rule of law and basic rights.
According to the TCC the protection of fundamental rights and liberties
is a must for democratic society. Therefore, the primary function of a
democratic state is to protect and promote these rights and liberties. The
obligation incumbent on democratic states is both negative and positive.
In other words, the state should refrain from arbitrary intervention in
enjoyment of the rights and liberties, and must also take necessary
measures for the effective use of these rights including certain measures
to protect individuals against the encroachments of others.3
The Court’s role in promoting democracy can be traced through its
judgments concerning the right to stand for election and right to engage
in political activities. For the Court, these political rights are among the
indispensable elements of pluralist and participatory democracy.4
In most cases these political rights have been taken together with freedom
of expression. The TCC has continuously emphasised that freedom of
expression is the main instrument to maintain the pluralistic nature of
democracy. For the Court, social and political pluralism thrives on free and
peaceful expression of every kind of opinions with the exceptions of racism,
hate speech, and incitement to terror. Therefore, democracy is impossible
without duly protection of freedom of expression.5
3
4

Constitutional Court’s decision, E.2017/21, K.2020/77, 24/12/2020, § 45.
Constitutional Court’s decision, E. 2002/38, K. 2002/89, 8/10/2002; Mustafa
Hamarat, No: 2015/19496, 17/1/2019, § 45.
5 Constitutional Court’s decision, E.2017/162, K.2018/100, 17/10/2018, § 112.
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I must note that the Court has been more vigilant and diligent in protecting the
freedom of expression when it is exercised by the parliamentarians. The Court
has pointed out that since the parliamentarians represent the thoughts, demands
and interests of the electorates in political sphere, the Constitution provides more
protection under the institution of legislative immunity.6
The Constitutional Court declared unconstitutional the provision of the standing
orders (by-law) of the Turkish Parliament, which had envisaged the imposition
of the disciplinary sanctions on MPs when their speeches were contrary to the
administrative structure of the Republic defined in the Constitution. The Court
made it clear that in a democratic state, especially parliamentarians must have the
freedom to defend all sort of views in a peaceful manner even if they are contrary
to the opinions of majority.7
More recently, the Court delivered two crucial judgments about the significant
role of parliamentary immunity for the MPs in ensuring their right to stand for
elections and engage in political activities. The cases involved the detention and
imprisonment of the MPs despite the fact they had parliamentary immunity.
As a matter of fact, the judicial debate revolved around whether they had legislative
immunity under Article 83 of the Constitution to prevent their detentions and trials.
The inferior courts and the Court of Cassation ruled that they couldn’t benefit
from the parliamentary immunity guaranteed by the Constitution.
The MPs lodged constitutional complaints separately before the TCC on the
basis that their rights to stand for election as well as freedoms of expression were
violated.8 Having emphasised the importance of legislative immunity for the MPs
to express their views without any fear and interruption, the TCC reached the
conclusion that denials of parliamentary immunity by judicial authorities were
contrary to the Constitution.
6 Constitutional Court’s decision, E.2017/162, K.2018/100, 17/10/2018, § 113.
7 Constitutional Court’s decision, E.2017/162, K.2018/100, 17/10/2018, § 116.
8 Kadri Enis Berberoğlu (2) [Plenary], No: 2018/30030, 17/9/2020 and Ömer Faruk
Gergerlioğlu [Plenary], No: 2019/10634, 1/7/2021.
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In its most recent judgment, which was delivered on 1 July 2021, the TCC has pointed
out that although the parliamentary immunity was not absolute, exceptions must
be regulated by the law in a clear and foreseeable language. The lack of such law
and the inconsistent practice of courts may lead to arbitrary decisions which are not
compatible with the parliamentary immunity.
For the Court, the inferior courts failed to provide any convincing argument for the
decision that constitutional exception to immunity was applicable to the activities of
the applicant.
The Court also found a violation of the freedom of expression of the applicant who
was convicted of disseminating propaganda on behalf of a terrorist organisation for
having shared news on his social media account. The TCC examined the content and
context of the news and reached the conclusion that the impugned expressions did
not incite terror or violence.9
Dear participants,
Let me conclude that the constitutional courts turned out to be an indispensable part
of constitutional democracies, even though the legitimacy of constitutional review has
long been questioned on the basis of majoritarian arguments.
This is also the case in Turkey where, as I mentioned, the mechanism of constitutional
complaint provided the necessary leverage to adopt a rights-based approach to the
protection and promotion of three foundational values of the State, namely rule of law,
democracy, and human rights.
Thank you for your attention.

9 Ömer Faruk Gergerlioğlu [Plenary], No: 2019/10634, 1/7/2021, §§ 168-169.
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Esteemed guests,
Distinguished participants,
First of all, I would like to welcome you to this meeting and
extend you all my most sincere and respectful greetings.
Let me express my gratitude towards you for your participation
in the opening ceremony of this outstanding project today.
As is known, one of the leading elements making a project
important is its subject matter. It is thus apparent that a
project dealing with the execution of the Constitutional
Court’s judgments is so important for the legal world.

23 September 2021
Opening Address,
Project on “Supporting
the Effective
Implementation of
Turkish Constitutional
Court Judgments
in the Field of
Fundamental Rights”

In its judgments, the Constitutional Court has emphasised
that the effective execution of court decisions is an element
that is complementary to the process of fair trial and that also
ensures this process yield an outcome. The right of access to
a court inherent in the right to a fair trial also entails the rights
to bring a dispute before a court, as well as to request the
execution of the court decision. Therefore, the non-execution
of court decisions would render dysfunctional both the trial
itself and the right of access to a court.1
On the other hand, the proper and effective execution of court
decisions in a country is one of the distinctive characteristics
of a state of law. In this sense, the Constitutional Court has
stated that the state of law is not only a matter of discourse,
and that the non-execution of its judgments finding a
violation “amounts to a gross breach of the principle of rule
of law as well as of the constitutional order predicated on this
principle”.2
At this point, let me mention the late Alija Izetbegović.
Defending and promoting state of law and constitutional
democracy based on rule of law even in the hardest of times,
Alija strongly criticised the non-execution of an annulment
decision rendered by the Yugoslav Constitutional Court.
According to him, to reinstate the original decision, albeit the
constitutional court’s decision finding the disputed matter
unconstitutional, “constitutes an intentional violation of the
Constitution”.3
It should be noted that the effective execution of judicial
decisions is conditional upon the existence of binding
constitutional and statutory provisions, on one hand, and
on the other, upon the vigilance and due diligence on the
1 Constitutional Court’s decision, no. E.2014/149, K.2014/151,
2/10/2014; Ahmet Yıldırım, no. 2012/144, 2/10/2013, § 28; Kadri
Enis Berberoğlu (3) [Plenary], no. 2020/32949, 21/1/2021, § 101.
2 Kadri Enis Berberoğlu (3), § 141.
3 Alija Izetbegović, Köle Olmayacağız (“We will not be Slaves”),
translated by R. Ademi, 4th Edition, (İstanbul, Fide Yayınları, 2018),
p. 14.
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part of the relevant institutions and persons liable to execute these decisions. As is the case in
almost every respect, the effective execution of judicial decisions requires the rules, institutions
and individuals to be of good quality.
There is no problem with respect to the existing of such provisions in Turkey. The binding nature of
judicial decisions in general and the Constitutional Court’s judgments in particular is laid down in a
clear and precise manner in Articles 138 and 153 of the Constitution respectively. Accordingly, as
set forth in Article 138, legislative and executive organs and the administration shall comply with
court decisions, and in Article 153, decisions and judgments of the Constitutional Court shall be
binding on the legislative, executive and judicial organs, as well as all natural persons and legal
entities.
The Constitutional Court has stated that the last paragraph of Article 153 of the Constitution
affords no discretionary power to any institution, including the judiciary, in compliance with and
duly execution of the Constitutional Court’s decisions and judgments or introduces no exception
in this regard.4
On the other hand, the existence of statutory provisions is not sufficient per se to secure the
effective execution of judicial decisions. The respect for, and fulfilment of, such provisions brings
along the need for vigilance and responsiveness at both institutional and personal level. Both the
institutions and individuals must take the necessary steps expected of them for the implementation
of statutory provisions.
Undoubtedly, by its very nature and function, the execution of judgments cannot be performed
solely by the judiciary. It was well explained 233 years ago by Alexander Hamilton, one of the
founding fathers of the US, in the famous “Federalist Paper” no. 78. Hamilton has made it clear
that unlike the legislature and the executive, the judiciary has merely judgment but must ultimately
depend upon the aid of the executive arm even for the efficacy of its judgments.5
Many things have changed, in terms of constitutionalism, since these words. Today, the effective
implementation of the judgments finding a violation, rendered through the individual application
mechanism, requires the support and assistance not only of the executive but also of the legislature
and notably the other judicial bodies.
As a matter of fact, the provision of such support and assistance is a requisite consequence of the
binding nature of judgments, as well as a necessity triggered by the separation of powers, which is
defined as “a civilized cooperation and division of functions” in the Preamble of the Constitution.
4 Şahin Alpay (2) [Plenary], no. 2018/3007, 15/3/2018, § 63; Kadri Enis Berberoğlu (3), § 102.
5 A. Hamilton, J. Madison, J. Jay, The Federalist Papers, (New York: Mentor Books, 1964), p. 465.
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Indeed, “cooperation” among the different organs of the State is necessary at the most
for the protection of fundamental rights and freedoms of individuals. This is simply
because the protection of these rights and freedoms is the raison d’être of the State.
In brief, the proper and effective execution of the judgments rendered by the Constitutional
Court in the sphere of fundamental rights entails their comprehension, acknowledgement
and ultimately enforcement by relevant institutions, organisations and persons. This
requires, in the last instance, dialogue and cooperation among the relevant institutions.
Esteemed guests,
Today, we also celebrate the 9th anniversary of the putting into practice of the individual
application mechanism. Since 23 September 2012, the Constitutional Court has been
acting as a supreme court which, inter alia, examines and adjudicates alleged violations
of fundamental rights and freedoms.
This mechanism has brought along a radical change in the Turkish legal system. It has
introduced an effective legal remedy whereby any alleged violation is examined and
a violation, if found, is redressed primarily at the domestic level, before its referral to
international bodies.
The Court itself stresses in its decisions and judgments that the individual application
is the most effective domestic legal remedy of last instance, which is predicated on
the Constitution. The Court’s examination through this mechanism affords the utmost
protection to individuals for the protection and promotion of their fundamental rights and
freedoms.6
In this sense, individual application is a great acquisition for our country and its citizens. It
is under the joint responsibility of all of us, notably of the Constitutional Court, to transfer
such a great acquisition to next generations as an effective legal remedy.
The first and foremost requirement of this responsibility is to establish, and endeavour to
resolve, the problems encountered during the implementation of individual application.
It is a well-known fact that the particular difficulty faced in the individual application
system is the ever-increasing number of the pending applications. Any other country
which adopts and successfully operates constitutional complaint procedure does
not have applications as many as those received by Turkey. The annual number of
constitutional complaints lodged with the Spanish and German Constitutional Courts,
which is approximately five or six thousand, corresponds nearly to the number of cases
lodged in a month with the Turkish Constitutional Court. Besides, the number of total
individual applications lodged with the Court is higher than that of the cases brought
before the European Court of Human Rights by 47 countries in total.
The Constitutional Court has been using its best endeavours so as to tackle this workload
and conclude, at the soonest time possible, all cases pending before it in every field in its
competence. Let me take this opportunity to express my gratitude to the vice-presidents,
justices, rapporteur-judges and other court staff for their essential contribution.
At the end of the nine-year operation of individual application system, I would like to
note that the maintenance of this system as an effective legal remedy requires the
taking of certain structural measures, as well as a wide consensus on the necessity of
such measures. Among these measures, the most significant one is probably to take
the necessary steps so as to ensure the comprehension and materialisation of the erga
omnes effect of individual application. To that end, the duly execution of violation
judgments and the prevention of further violations are of critical importance.
6 Kadri Enis Berberoğlu (3), § 134.

TURKISH CONSTITUTIONAL COURT

85

As a matter of fact, there had been debates as to the requirements of the violation
judgments, which would be delivered by the Court, even before the putting of the
individual application mechanism into operation. In its decision of 1 March 2012 in the
case of a constitutionality review, the Constitutional Court provided a general elucidation
of the nature of this mechanism.
According to the Court, the step required to be taken through individual application is
not merely to establish whether a given right has been violated. This mechanism indeed
entails the elimination of the consequences of a violation and redress of the damage
sustained on account thereof, on one hand, and “the prevention of further violations of
fundamental rights and freedoms by a public authority”, on the other.7
Making this assessment, the Constitutional Court had thereby demonstrated the inter
partes and erga omnes effects of individual application mechanism even before it was
put into operation. In this context, the violation judgments have two main effects. One of
them is oriented towards the elimination of the violation sustained by the applicant and
the consequences thereof, whereas the other is for the prevention of further violations.
The latter is known as the erga omnes effect of individual application.
The ultimate aim pursued by the individual application institution is to ensure the
prevention of further violations through the effective execution of the individual
application judgments. Let me use swamp as a metaphor: the aim pursued by individual
application is not to fight and wipe off mosquitoes one by one, but rather to drain the
swamp that facilitates their breeding.
As the legislature, executive and judiciary, we all have crucial tasks so as to achieve
this erga omnes effect of individual application. The party to undertake such tasks may
be the administration, the judiciary or the legislature in regard to the reason underlying
the violation.
In cases where the violation stems from an administrative act but could not be redressed
by a judicial decision or where the violation stems directly from a judicial decision, the
Court may order a retrial. In that case, the decision giving rise to the violation will be set
aside following a retrial and a fresh decision will be issued so as to eliminate the violation
found by the Court.
When the Court orders a retrial for the redress of the violation and its consequences, the
inferior courts have no other option but to rehear the case. This is not an option but a
constitutional and statutory obligation, as emphasised in the Court’s judgments.
In fact, it is not sufficient to conduct a retrial and redress the violation found established.
The administration and all judicial bodies should act in accordance with the principles
laid down in a given violation judgment, without waiting for new applications, for the
prevention of further violations in the same or similar cases. This is a requisite of the erga
omnes effect of the individual application mechanism.
On the other hand, if the violation stems not from an administrative or a judicial decision
but from a law itself, it is to no avail to conduct a retrial. The step required to be taken
in that case is to annul or amend the statutory provision giving rise to the violation.
Therefore, in cases where a violation stems from law, it is inevitable that the necessary
legal amendment be introduced by the legislature notably for the prevention of further
violations.
Finally, I would like to bring to your attention an issue regarding the effective execution of
violation judgments. Every judgment where the Constitutional Court finds a violation is also
7 Constitutional Court’s decision, no. E.2011/59, K.2012/34, 1/3/2012.
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establishment of an unconstitutionality. Therefore, it is incumbent on all relevant
institutions and organisations of the State to eliminate the unconstitutionality, as
well as to prevent the occurrence of further ones.
Esteemed guests,
Distinguished participants,
Let me express my sincere belief that this project will greatly contribute to the
better understanding of the individual application mechanism notably of its erga
omnes effect. The project has a wide range of stakeholders including but not
limited to the legislative, executive and judicial branches as well as administrative
institutions and non-governmental organisations. These stakeholders are the
institutions and organisations that will play a role in ensuring the operation of this
mechanism in a more effective manner.
Therefore, the project with an implementation period of four years will surely
make an outstanding contribution to the promotion of constructive dialogue
between the Constitutional Court and the stakeholders, as well as ultimately to the
maintenance of individual application mechanism as an effective and successful
legal remedy serving for our citizens.
With these feelings and considerations, I would like to extend my gratitude to
everyone contributing to the preparatory process of the project, all participants to
address the different aspects of the execution of judgments at the sessions today,
as well as to all stakeholders to promote the implementation of the project notably
the representatives from the Council of Europe and the European Union.
In the hope that the project would be auspicious and fruitful, I would like to once
again extend you my sincere regards.
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Presumption of Innocence and Independence of the Judiciary
Distinguished Participants,
First of all, I would like to extend you all my most sincere and
respectful greetings.
As is known, the presumption of innocence, one of the essential
elements of the rule of law, is today a principle enshrined in both
international covenants on human rights and constitutions. The
presumption of innocence, which is elaborated in Article 38 of
the Constitution as “No one shall be considered guilty until proven so by a court decision”, is also an absolute fundamental right
that cannot be limited even in times of war, mobilization or a state
of emergency.
However, it was not an easy process until the presumption of
innocence was universally acknowledged. In many parts of the
world, the presumption of guilt, not innocence, had prevailed for
years. As expressed by Michel Foucault, one of the most prominent philosophers of the last century, once upon a time a trial
model had been adopted in Europe, whereby the innocence of a
person was to be proven by himself or his relatives.
For a period of time, individuals were proven innocent through
the testimony of a certain number of their relatives. More interestingly, physical tests were also applied to prove one’s guilt. For
instance, in some parts of France, someone accused of murder
was forced to walk on burning coal, and if he still had burn marks
on his feet two days later, he would be considered guilty. Furthermore, a method called “water torture” was applied during a
period. Accordingly, the right hand of the accused was tied to his
left foot while he was thrown into the water. He would be proven
guilty if he did not get drowned, but innocent if he was drowned.
He was deemed guilty if he could float because even the water
refused to embrace him. In order for him to be proven innocence,
the water had to embrace him, that is, he had to get drown.1
Hence, the transition from presumption of guilt to presumption
of innocence had been a long and painful process. For the very
reason, we have to be fully conscious of and appreciate the presumption of innocence and, of course, all fundamental rights and
freedoms.
Esteemed Participants,
The Court points out two aspects of the presumption of innocence in its judgments. First, an individual charged with a criminal
offence must be presumed innocent until proven guilty by a court
decision. The second aspect of the presumption of innocence
comes into play after the proceedings are concluded. According1 M. Foucault, Büyük Kapatılma, trans. I. Ergüden and F. Keskin, İstanbul,
2000, p. 204.

8 November 2021,
Speech, Symposium
on “Presumption of
Innocence and Right
to Good Reputation”
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ly, in cases where a conviction decision is not issued at the end of the criminal proceedings, then the person concerned should not be considered guilty, and in particular, his
acquittal should not be questioned.
Presumption of innocence has also brought about a radical change in terms of burden
of proof. The accused cannot be expected to prove his innocence in virtue of this presumption.2 As a matter of fact, the principle which provides “the burden of proof lies on
the prosecution” is a manifestation, in the criminal law, of the clauses embodied in the Ottoman Civil Code (the Mecelle) as “Everyone is innocent unless proven otherwise” (Art.
8) and “Evidence is for proving what is contrary to appearance” (Art. 77). In accordance
with these clauses, what truly matters is the presumption of inculpability (innocence), but
if it is claimed otherwise, then the burden of proof is on the claimant.3
It should be noted that, the grounds relied on by the judicial organs as well as the language they use are often the decisive factors that lead to the violations of the presumption of innocence. In fact, not only the courts, but also everyone exercising public power
may infringe the presumption of innocence through their words that might incriminate
someone under a criminal charge, whose guilt has not been proven yet by a finalised
court decision. In other words, judicial bodies and public authorities have to avoid discourses and practices that may give the impression that the person concerned is guilty
in pending cases or cases of acquittal.4
Distinguished Participants,
As stressed by the Court in one of its judgments of this year, there is a close relationship
between judicial independence and presumption of innocence. That is because, as a
requirement of the presumption of innocence, a person may be proven guilty as charged
only by a decision to be issued by an independent court at the end of the proceedings
carried out in accordance with the principle of fair trial whereby the material truth has
been revealed beyond any doubt.5
2 Kürşat Eyol, no. 2012/665, 13 June 2013, § 26.
3 Ali Haydar Efendi, Dürerü’l Hükkâm: Şerhu Mecelleti’l-Ahkâm, Vol. I, İstanbul, 2016, p. 56.
4 Galip Şahin, no. 2015/6075, 11 June 2018, § 40; S.M. [Plenary], no. 2016/6038, 20 June 2019,
§ 41.
5 Constitutional Court’s decision, E.2020/35, K.2021/26, 31 March 2021, § 45.
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Thus, the Court has found the provision entailing courts, in the accelerated procedure
of trial, to adjudicate the case in accordance with the sanction determined by the public prosecutor’s office in breach of the presumption of innocence as well as the principle of independence of courts. Annulling the relevant provision, the Court has noted
that the impugned provision limiting the judge’s power to make an assessment on the
establishment of guilt might cause a situation where “a person is proven guilty without
a court decision being issued”6, which would fall foul of the presumption of innocence.
Besides, any conduct and behaviour that will declare a person guilty in the absence of
a finalised court decision also undermines the principle of independence of courts. In
the same vein, exerting influence or pressure on judges or courts during pending proceedings may also undermine the presumption of innocence. For this reason, ensuring
full and effective independence of the judiciary is of vital importance for the protection
of the presumption of innocence as well as other fundamental rights.
Three basic conditions underlying the independence of the judiciary, which are complementary to one another, are laid down in Article 138 of the Constitution. The first is
that the personal conviction of judges should not be interfered with in the discharge
of their duties. This condition is enshrined in an explicit and exhaustive manner, that is
to say, the acts and actions that should be done or refrained are enumerated therein.
What is expected is that judges, who are performing their duties independently, give
their decisions according to their personal conviction and in compliance with the Constitution, statute and the law.
On the other hand, any organ, authority, office or individual shall abstain from giving
orders or instructions to courts or judges relating to the exercise of judicial power, or
making recommendations or suggestions. No exception in this regard is specified in
Article 138 whereby all such actions are prohibited categorically.
The said prohibition applies to any domestic or foreign organ, authority, office or individual. Regardless of their position, title or duty, no one may give recommendations or
suggestions to courts or judges for any reason, let alone giving orders or instructions.
The second condition to ensure the independence of the judiciary, as stipulated in
Article 138 of the Constitution, is that no questions may be asked, debates held, or
statements made in the Legislative Assembly relating to the exercise of judicial power
concerning a case under trial. The legislative intent of this constitutional provision is to
prevent any interference on the part of the legislature and its members in the ongoing
proceedings, thereby ensuring the protection of the right to a fair trial with all its inherent elements, especially the presumption of innocence.
The third and final condition underlying the independence of the judiciary is the effective execution of court decisions. As a matter of fact, pursuant to the last paragraph
of Article 138, the legislative and executive organs and the administration shall comply
with court decisions. These organs and the administration shall neither alter them in
any respect, nor delay their execution. In other words, the independence of the judiciary necessitates avoiding any interference in the judicial proceedings and ensuring
proper execution of court decisions without delay.
Distinguished Participants,
The effective protection of the independence of the judiciary and the presumption of
innocence is dependent on the regulation of the relations between state bodies in accordance with the principle of separation of powers. It should be borne in mind that it
6 Constitutional Court’s decision, E.2020/35, K.2021/26, 31 March 2021, § 54.
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is requisite in a democratic state of law that everyone should be granted his
own rights with certain limits in precise terms. It is therefore of paramount
importance for protecting and maintaining the legal order that the legislative, executive and judicial bodies fulfil their duties without exceeding the
limits set by the Constitution.
In this regard, judges and public prosecutors should refrain from uttering
words and acting in a way that may go beyond their constitutional and judicial powers and make the judiciary to be a matter of political polemics. At
this point, what is expected of us is to act in pursuit of dignity and prestige
of judicial profession while making decisions.
Likewise, members of the legislature and the executive should avoid words,
conducts and behaviours aimed at influencing or discrediting the judiciary.
A judge wearing a robe shall not engage in politics, and those who do not
wear a robe shall not intervene in the process of judicial decision making.
It is also requisite for preservation of the independence of the judiciary and
the presumption of innocence that the ongoing proceedings be conducted
responsibly.
In concluding, it should be noted that in modern legal systems, the only
place where a person charged with a criminal offence shall be tried, acquitted or convicted is the courts. Our judicial system incorporates also legal
remedies such as objection, appeal on points of fact and law and appeal on
points of law, which afford the opportunity of judicial review and redress.
Thus, extrajudicial execution or exoneration through different means, especially on social media, undermines a sound and fair trial process. Literally, it is our collective responsibility to avoid such acts.
With these feelings and considerations, I would like to once again extend
you all my sincere regards, and thank you for your attention.
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Press releases of the leading decisions in the
constitutionality review are available at:
https://www.anayasa.gov.tr/en/news/constitutionality-review/
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DECIS IO N A NNU L L I N G T H E P ROV I S I O N E N TAIL ING THO SE SE E KING
E NT ITL EMENT TO A N O LD -AG E P E N S I O N TO Q UIT THE IR C URRE NT J O B
(E.2019/104, K.2021/3, 14 January 2021)

CON TESTED
P ROV IS IO N

The contested provision envisages that any person insured and working
under an employment contract quit his current job so as to seek
entitlement to an old-age pension before the Social Insurance Institution
(“the Institution”).

GROU ND FO R TH E
REQU EST FO R
A NN U L MENT

It was maintained in brief that the contested provision was unconstitutional
as it entailed those seeking an old-age pension to quit their current jobs,
which was thus in breach of the right to work.

THE CO U RT ’ S
ASSESS MENT

The contested provision sets a condition which requires those insured,
who are working under an employment contract and seeking entitlement
to an old-age pension, to quit their current job before lodging a written
application with the Institution. It thereby aims at registering the change
in the insurance status of those concerned in the workplace’s and
Institution’s records in a proper and sound manner, as well as at ensuring
the regular functioning of the social insurance system.
However, the practice whereby those insured are transferred to passive
insured status without the need for quitting their job and their premium
payments are arranged accordingly does not have an unfavourable
bearing on the proper and regular functioning of social insurance system.
Either the person insured, who seeks entitlement to an old-age pension,
or the Institution may inform the relevant employer of the request for an
old-age pension, and thereby, the records of both the Institution and the
employer may be re-formulated accordingly.
Besides, pursuant to Repealed Article 31 of Law no. 506 and Article 42 of
the Law no. 5510 on Social Insurances and General Health Insurance, the
requests for entitlement to an old-age pension shall be replied in written,
by the Institution, within at the latest 3 months by the date when the
necessary documents and examinations are completed.
In consideration of the requirement introduced by the contested provision
that those insured are to quit their current jobs so as to seek entitlement
to an old-age pension, it appears that the provision in question leads the
insured to be deprived of any income during this three-month’s period.
Although it is possible to make a retrospective payment to the insured for
such period if entitlement to an old-age pension is granted, this would not
provide a complete redress for the grievances sustained by the insured
for being deprived of an income for months. Therefore, the contested
provision is not proportionate.
Consequently, the contested provision has been found unconstitutional
and therefore annulled.
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DEC IS IO N A NNUL LI N G T H E P ROV I S I O N I N T HE PRE SIDE NTIAL DEC RE E M AKING
A RRA NG EMENT O N A N I SS U E A LR E A DY R EG UL ATE D BY A DEC RE E L AW
(E.2018/134, K.2021/13, 3 March 2021)

CO NTESTED
P ROV IS IO N

The contested provision stipulates that the principles and procedures as
to the contracts of the personnel to be employed under Article 21 § 3 of
Presidential Decree no. 14, as well as the amounts of wages and any kinds
of payments they will receive shall be determined by the President.

GRO U ND FO R TH E
REQ U EST FO R
A NNU L MENT

It was maintained in brief that the contested provision was unconstitutional
since the principles and procedures as to the contracts of the personnel
to be employed by the Directorate of Communications, as well as their
wages and all kinds of payments should have been regulated by law,
that the matters covered by the contested provision had been already
regulated in Additional Article 26 of Decree Law no. 375, and that no
presidential decree shall be issued with respect to the matters that had
been explicitly regulated by law.

T HE CO U RT ’ S
ASSESS MENT

Pursuant to Article 104 § 17 of the Constitution, no presidential decree
shall be issued on the matters which are stipulated in the Constitution
to be regulated exclusively by law. In consideration of the Court’s caselaw concerning decree laws and the practice thereof, the decree laws
revealed to have the force of law should be considered to fall into the
same scope. Therefore, no presidential decree can be issued, pursuant to
Article 104 § 17 of the Constitution, with respect to the matters that have
been explicitly regulated by a decree law.
Additional Article 26 of Decree Law no. 375 lays down certain principles
as to the employment of personnel on contract basis. It appears that
the contested provision pertains to the principles and procedures of the
contracts of the personnel concerned as well as the amounts of wages
and any kinds of payments that will be received by the personnel to be
employed under Article 21 § 3 of the Presidential Decree, and that it is
thus related to the matters that have been already and explicitly regulated
in Decree Law no. 375.
As a matter of fact, it has been concluded that in the absence of the
contested provision, the provision in Decree Law no. 375 shall apply to the
matters regulated by the contested provision. In this sense, the contested
provision embodied in the Presidential Decree, which introduces an
arrangement regarding the matters explicitly regulated by a Decree Law,
is contrary to Article 104 § 17 of the Constitution.
Consequently, the contested provision has been found unconstitutional
in so far as concerned the competence ratione materiae and therefore
annulled.
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DECIS IO N A NNU L LI N G T H E P ROV I S I O N E N TA IL ING CO URTS, IN THE
ACCEL ERATED PRO C E D U R E O F T R I A L , TO A DJ UDICATE IN ACCO RDANC E WITH
THE SA NCTIO N S P EC I FI E D I N T H E R EQ U I S I T I ON
(E.2020/35, K.2021/26, 31 March 2021)

CON TESTED
P ROV IS IO N

The contested provision sets forth that upon the application filed with
the competent and authorised court by the public prosecutor issuing a
requisition, the court shall adjudicate the case in accordance with the
sanction specified in the requisition, provided that certain conditions are
satisfied; otherwise, it shall dismiss the request and refer the case file to
the chief public prosecutor’s office for conclusion of the investigation in
line with the general provisions.

GROU ND FO R TH E
REQU EST FO R
A NN U L MENT

It was maintained in brief that the contested provision was unconstitutional
as the jurisdiction indeed conferred on courts was thereby transferred
to prosecutors; being compelled to adjudicate the case in accordance
with the sanction specified in the requisition, courts were bound by the
findings and assessments of the prosecutor’s office, which fell foul of the
requirement as to the independence and impartiality of courts.

THE CO U RT ’ S
ASSESS MENT

Articles 9, 138 and 140 of the Constitution entail that jurisdiction be
exercised by courts in a free and duly manner as well as according to
personal conviction. Accordingly, any statutory arrangement which
precludes judges from performing their duties independently and giving
a decision according to their personal conviction and in compliance with
the Constitution, statute and the law, which sets aside discretionary power
and which thereby restricts the exercise of jurisdiction falls foul of these
constitutional provisions.
It is inferred from the contested provision that the court, as the final
decision-making authority, is entitled to review the requisition issued by
the public prosecutor in terms of certain aspects but is to give a decision
in accordance with the sanction indicated in the requisition if it finds no
deficiency or unlawfulness with respect thereto.
The basis of the law on criminal procedure is formed by a decision
which is issued by a court at the end of an interactive process where the
prosecution, the defence and the subjects of the trial get involved to a
certain extent and through which the material truth is found established.
The function undertaken by courts following the issuance of a requisition
by the prosecutor’s office, as one of the basic stages of the accelerated
procedure of trial, must be assessed.
It is apparent that the contested provision compels the courts to decide
in accordance with the sanction determined by the public prosecutor
and thereby precludes the supervision of the activities performed by the
prosecutor, such as to establish whether a given offender is guilty and to
determine the amount of prescribed sentence, as well as an interference
with the sanction, if necessary, which leads to the restriction of the court’s
jurisdiction.
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The lack of an opportunity, on the part of the courts, to make an assessment
as to the merits of the case and to interfere therewith, when necessary,
for being bound by the sanction specified by the public prosecutor in the
requisition limits the judge’s power to reveal the material truth and ultimately
give a final decision, which is directly related to the exercise of jurisdiction.
In this sense, the contested provision is contrary to the principles that
jurisdiction shall be exercised by independent and impartial courts, and
judges shall give judgments in accordance with their personal conviction,
as enshrined in Articles 9, 138 and 140 of the Constitution.
However, there is a close link between jurisdiction and the principle entailing
courts’ independence, which are set forth in the above-cited constitutional
provisions, and the presumption of innocence laid down in Article 38 of
the Constitution. As required by presumption of innocence, a person’s guilt
may be actually found established only by virtue of a decision issued by an
independent court.
During the criminal procedures initiated upon the existence of sufficient
suspicion, the existing suspicion may be refuted through a decision issued
by an independent court which has freely assessed the evidence and acted
in accordance with personal conviction. Accordingly, it is incumbent on the
court, as a requirement of presumption of innocence, to reveal the material
truth and issue a conviction decision beyond a mere suspicion that the
offence has been committed by the given offender. It cannot be, however,
argued that a person’s guilt has been actually found established through
a decision rendered by a court, jurisdiction of which is limited due to the
contested provision. Declaring a person guilty without these conditions
being fulfilled undermines the presumption of innocence.
Therefore, the phrase in the provision “…in accordance with the sanction
specified in the requisition…” is in breach of the presumption of innocence.
Consequently, the contested provision has been found unconstitutional
and therefore annulled.
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DECIS IO N A NNU LL I N G T H E P ROV I S I O N P R ESC RIB ING A C E RTAIN PE RIO D O F
TI ME TO EL A PS E FO R T H E P H YS I C I A N S D I S MISSE D FRO M PUBL IC SE RV IC E TO
P E RFO R M TH EIR P RO FE SS I O N
(E.2019/13, K.2021/31, 29 April 2021)

CONTESTED
P ROV IS IO N

The contested provision envisages that the physicians who are liable to
perform compulsory public service but who are dismissed from, or are
not appointed to, public office for being considered to be a member of,
or have a link or relation with, structures or groups proven to perform
acts and actions against national security may be entitled to perform
their profession upon the expiry of a certain period of time following the
decision ordering their dismissal or non-appointment.

GRO U ND FO R THE
REQU EST FO R
A N NU L MENT

It was maintained in brief that the contested provision was in breach of
the general principles of law, science and principles of specialisation, as
well as it was not foreseeable, accessible and comprehensible. Nor did it
comply with the equality and objectivity principles. It also deprived certain
occupational groups of their constitutional rights. In addition, declaring
persons guilty of certain offences through a decree-law issued under state
of emergency or through a subjective security clearance investigation in
the absence of any court decision was contrary to the presumption of
innocence. The provision also fell foul of the rights to work and to hold
public office.

THE CO U RT ’ S
ASSESS MENT

It is enshrined in Article 13 of the Constitution that any restriction on
fundamental rights and freedoms must be based on the reasons set forth
in the Constitution as well as it must be proportionate.
Although no reason for restriction is specified regarding the right to work
in Articles 48 and 49 of the Constitution, it is acknowledged that the rights
for which no specific reason for restriction is defined are also subject to
certain restrictions arising from the nature of the relevant right.
Considering the fact that health services can be utilised in every region
of the country and that deficiencies and delays likely to arise in terms
of providing health services will lead to irreparable results by their very
nature, it is envisaged in Law no. 3359 that physicians and specialist
physicians shall be obliged to perform public service at the end of their
education as part of their civic responsibility, and it is stipulated therein
that those who do not fulfil this obligation cannot perform their profession.
The contested provision, envisaging that the physicians subject to the
contested provision may perform their professions only upon the expiry
of the prescribed duration of compulsory public service, is intended to
ensure labour peace between those fulfilling their compulsory public
service and those who could not due to the above-mentioned security
reasons, through the prevention of unfairness in terms of the start of the
period when they will be able to perform their profession in private sector.
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As specified in Article 49 of the Constitution, ensuring labour peace, along
with other measures, for the purpose of protecting working life is incumbent
on the State. Thus, the contested provision pursues a legitimate aim of
ensuring labour peace.
The contested provision envisages a measure with a view to eliminating
the results favourable to physicians who are not found suitable to engage
in public service. It thereby imposes a restriction in compliance with the
principle of suitability in pursuit of ensuring labour peace.
However, it is clear that the intended aim may be achieved by imposing
an obligation on the relevant physicians to perform their profession in the
private sector only in the regions designated for compulsory service during
the prescribed period, or other similar measures may be taken. Thus, the
contested provision infringes the criterion of necessity.
Even assuming that the impugned provision meets the criterion of
necessity, no fair balance is struck between the public interest sought to be
achieved through the contested provision and the right to work. Preventing
the physicians, who are banned from public service for security reasons,
from performing their profession also in private sector for a long period of
450 days places an excessive burden on them.
In this context, contrary to the aim sought to be achieved through the
practice of compulsory public service, the impugned provision may result
in the problem that fewer physicians provide health services. Such a long
period may also deprive the relevant physicians of professional practice,
skills and improvement, which may have undesirable effects also on public
health. It has been concluded that the balance of interests has been upset
in general terms, and therefore the principle of proportionality has been
violated.
Consequently, the contested provision has been found unconstitutional
and therefore annulled.
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DECIS IO N A NNU L LI N G T H E P ROV I S I O N S R E ST RICTING THE FRE E DO M TO GO
A BROA D
(E.2019/114, K.2021/36, 3 June 2021)

A. Provision on Issuance of Special Passport to Lawyers
CON TESTED
P ROV IS IO N

The contested provision stipulates that the lawyers against whom there
has been an ongoing investigation or prosecution for certain offences
shall not be issued with a special passport during the period spent for the
said processes.

GROU ND FO R TH E
REQU EST FO R
A NN U L MENT

It was maintained in brief that the contested provision, prescribing certain
conditions for lawyers in order to hold a special passport, restricted the
freedom of travel in breach of the Constitution.

THE CO U RT ’ S
ASSESS MENT

As can be clearly understood from the impugned provision, denial to
grant a special passport to lawyers due to the existence of an ongoing
investigation or prosecution against him for certain offences should not
necessarily be interpreted as defining him as a criminal or requiring the
imposition of a criminal sanction.
The impugned requirement to satisfy certain conditions concerns only
special passports. Accordingly, the contested provision stipulating
certain conditions in order to avail of the opportunities afforded to the
holders of special passport places no restriction on the right to go abroad
safeguarded by Article 23 of the Constitution.
The lawyers who are under investigation or prosecution for certain
offences and those who are not are in a comparable situation; therefore,
the contested provision makes a distinction between them.
In addition, the impugned restriction is not of a continuous nature since it
is applicable only during the period when the investigation or prosecution
process continues.
A fair balance has been struck between the aim sought to be achieved
through the said distinction and the means employed in accordance
with the contested provision. Thus, given the aim pursued through the
contested provision, the lawyers concerned does not bear an excessive
burden in this regard.
Consequently, the contested provision has been found constitutional, and
therefore the request for its annulment has been dismissed.
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B. Provision Restricting the Freedom to Go Abroad
CO NTESTE D
PROV IS IO N

The contested provision allows for issuance of a passport by the Ministry
of Interior to those whose passports have been revoked for membership
of, or relation or connection with, a terrorist organisation or a structure,
formation or group posing a threat to the national security and as well as
to those against whom an administrative action has been taken preventing
the issuance of a passport on their behalf, provided that they satisfy the
conditions laid down in the relevant provisions, in accordance with the
outcome of the inquiry to be conducted by the law enforcement officers.

G RO U ND FO R T H E
R EQU EST FO R
A NNU L MEN T

It was maintained in brief that the contested provisions empowered the
administration within an area explicitly requiring a court decision and that
the individuals concerned were deprived of the opportunity to work abroad,
thus constituting a disproportionate interference with their private lives in
breach of the Constitution.

THE CO U RT ’S
ASS ESS ME N T

Article 23 of the Constitution provides that a citizen’s freedom to go abroad
may be restricted only by the decision of a judge based on a criminal
investigation or prosecution.
Since certain conditions are laid down in the contested provisions in respect
of those allowed to hold a passport, a restriction is imposed on the freedom
to go abroad. While some are allowed to hold a passport, some others are
not allowed. Thus, the second group face a restriction in so far as relating
to their aforementioned freedom.
Any arrangement regarding the freedom to go abroad, which is a special
aspect of the freedom of travel and is subject to a particular protection,
should not be contrary to the grounds for restriction laid down in Article 13
of the Constitution as well as the safeguards provided therein.
It is clear that the contested provision imposes a restriction in terms of
granting a passport regardless of the existence of an ongoing criminal
investigation or prosecution or a court decision.
Regard being had to Article 23 of the Constitution, it is observed that
some of the grounds for restriction set forth in the contested provisions
do not comply with the grounds stipulated in the Constitution and that
they run contrary to the condition requiring the existence of a decision
rendered by a judge. Thus, the freedom to go abroad has been restricted
unconstitutionally by the relevant provisions.
Consequently, the contested provisions have been found unconstitutional
and therefore annulled, and it has been held that the relevant decision will
be effective after one year as from the date of its publication in the Official
Gazette.
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DECIS IO N O N THE P ROV I S I O N S R EG U L AT I N G THE M E ASURE O F DISM ISSAL
FROM PU B L IC O F FI C E A N D A D D I T I O N A L M E ASURE S
(E.2018/81, K.2021/45, 24 June 2021)

CON TESTED
P ROV IS IO N

It is laid down in the contested provisions that those who are found
to be a member of or having a relationship or link with terrorist
organisations or any structure, formation or group found to have
committed acts against the national security of the State and whose
names are indicated in the List no. 1 be dismissed from public office
without any further action, that they be deprived of their status as a
public officer, and that their passports be revoked.

GROU ND FO R THE
REQU EST FO R
A NN U L MENT

It was maintained in brief that no objective, impartial and transparent
investigation was conducted during the period when the said
measures were applied within the scope of the impugned provisions;
those undergoing such investigations were dismissed from public
office without being afforded the opportunity to exercise their right
to defence; the notions “a member of or having a relationship or
link” included in the said provisions were vague and unforeseeable;
the application of measures based on the decision of the National
Security Council (“the NSC”), which was a political and administrative
body, would undermine legality; the rules were neither necessary
nor proportionate for eliminating the threat to public order, and they
were incompatible with the requirements of the state of emergency,
as well. It was also asserted that it was at the discretion of the judicial
authorities to decide whether a given person was a member of the
terrorist organisation or whether a structure or formation was a
terrorist organization; accordingly, imposition of a sanction on these
persons for their alleged relationship with terrorist organisations,
in the absence of a finalised court decision, was in breach of the
presumption of innocence; and although the Inquiry Commission
on the State of Emergency Measures (“the Commission”) was
subsequently established to supervise the expediency of such
measures, it failed to afford an effective supervisory mechanism
regarding dismissal from public office. It was further argued that
although it was stipulated in Article 130 of the Constitution that
the university lecturers might not for any reason be dismissed from
their office by authorities other than the competent bodies of the
universities and the Council of Higher Education, the aforementioned
measures were also applied against the university lecturers in
spite of the express provision of the Constitution; imposition of the
said measures through the state of emergency decree law as an
individual measure for the sole reason that they be excluded from
judicial review and the adoption of this state of emergency decree
law embodying the said measures in the form of a law, obviously
amounted to the usurpation of function; and individuals’ many
fundamental rights were violated due to dismissal from public office
and implementation of additional measures.
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a. As regards the phrase “… a member of or having a relationship or …”
included in the first sentence of Article 1 § 1 of Law no. 7086
THE CO U RT ’S
ASS ESS ME N T

The impugned provision was applied only once, upon its publication in the
Official Gazette, for the purpose of eliminating the threat underlying the
state of emergency, and was effective and bore consequences only at the
material time. In this respect, it is not in the form of a general regulation that
has been applicable even after the state of emergency period.
Thus, the constitutionality review of the provision should be made under
Article 15 of the Constitution. However, at the outset, a review should be
made under the relevant constitutional provisions, especially the provision
embodying the restricted right, and Article 13 of the Constitution, whereby
the regime of restriction of rights and freedoms and the protection afforded
with respect thereto in the ordinary period are regulated.
Presumption of innocence is enshrined in Article 38 § 4 of the Constitution,
which provides “No one shall be considered guilty until proven so by a
court decision”. Besides, it is laid down in Article 36 of the Constitution
that everyone has the right to litigation either as plaintiff or defendant and
right to a fair trial. It is emphasized within the scope of the legislative intent
in incorporating the phrase “fair trial” into the relevant article that the right
to a fair trial, which is also safeguarded in the international conventions
to which Turkey is a party, has been incorporated into the wording of the
article. As a matter of fact, Article 6 § 2 of the European Convention on
Human Rights provides “Everyone charged with a criminal offence shall be
presumed innocent until proved guilty according to law”.
In accordance with the contested provision, those whose names are
specified in the List no. 1 were dismissed from public office for being a
member of or having a relationship or link with terrorist organisations or
any structure, formation or group found to have committed acts against
the national security of the State. The impugned phrases may cause that
the persons whose names are stated in the List no. 1 annexed to the Law
-and who have been under a criminal investigation or prosecution for
membership of a terrorist organisation, but in respect of whom no final court
decision has been issued due to the pending proceedings- be considered
as a member of or having relationship with the terrorist organisation.
In addition, the said provision contains no explanation as regards the
existence of a judicial process concluded with a final judgment in respect
of the listed persons. Thus, the impugned provision containing phrases that
may incriminate individuals in the absence of a final conviction is in breach
of the presumption of innocence.
Accordingly, the impugned provision which imposes restrictions beyond
the guarantees provided by Article 13 of the Constitution, in contravention
of Articles 36 § 1 and 38 § 4 in the ordinary period, should be examined
within the scope of Article 15 of the Constitution.
Although Article 15 of the Constitution allows for the suspension, partially
or entirely, of the exercise of fundamental rights and freedoms as well
as the derogation from the guarantees enshrined in other provisions
of the Constitution under a state of emergency, this authority is not
necessarily unlimited. It is set forth in Article 15 § 2 that even under these
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circumstances, the individual’s right to life and the integrity of his corporeal
and spiritual existence shall not be interfered with, and he shall not be
compelled to reveal his religion, conscience, thought or opinion, nor be
accused on account of them. It is also stipulated therein that no action can
be taken in contravention of the principle of non-retroactivity of offences
and punishments and the presumption of innocence.
As the contested provision contains phrases which may give the impression
that a person is guilty in the absence of a finalised court decision, it has
been found to be in breach of the presumption of innocence which is
among the inviolable rights and freedoms even under a state of emergency.
Consequently, the contested provision has been found unconstitutional
and therefore annulled.
b. As regards the remaining part of Article 1 § 1, the phrase “… and/or their
status as a public officer…” included in the first sentence of Article 1 § 2,
as well as the List no. 1 attached thereto
It is evident that the measures taken against public officers, who have
been found to have relationship or link with terrorist organisations or
similar structures and formations posing a clear and imminent threat to the
national security in spite of their liability to serve the State with loyalty, are
intended for eliminating the threats or risks underlying the declaration of
state of emergency.
The measures envisaged in the contested provisions were applied during the
aforementioned period, thereby being effective and bearing consequences
only at the material time. The fact that the said provisions brought about
permanent changes regarding the status of the individuals against whom
the impugned measure was applied should not be interpreted as their also
covering the period after the state of emergency. The relevant provisions
were applied only once, upon their publication in the Official Gazette, and
bore consequences in respect of certain persons. Given that they were
applied merely with respect to those whose names are indicated in the
List annexed to the Law, it is obvious that they have not had a general,
abstract and binding effect on everyone, having the prospect of also being
applied in the future. In this respect, the impugned provisions are not in the
form of a general regulation that have been applicable even after the state
of emergency period. Thus, the constitutionality review should be made
under Article 15 of the Constitution, whereby the regime of restriction of
fundamental rights and freedoms under the state of emergency is regulated.
At the outset, a review should be made under the relevant constitutional
provisions, especially the provision embodying the restricted right, and
Article 13 of the Constitution, whereby the regime of restriction of rights
and freedoms and the protection afforded with respect thereto in the
ordinary period are regulated.
The provisions envisaging the dismissal from public office and deprival of
status as a public officer, through the declaration of such measures by
stating the names of the persons concerned in a list, impose a restriction
on the right to respect for private life within the meaning of Article 20 of
the Constitution.
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Accordingly, the impugned provisions envisaging the application of the
aforementioned measures in the absence of procedural guarantees fail to
satisfy the legality requirement in the ordinary period within the scope of
the right to respect for private life, and impose a restriction in contravention
of the wording of the Constitution in so far as they concern the university
lecturers. Besides, the application of the impugned measures, in the absence
of an individualised approach, is incompatible with the requirements of the
democratic order of the society and the principle of proportionality in the
ordinary period.
The contested provisions, which impose a restriction on the right to
respect for private life beyond the constitutional guarantees applicable in
the ordinary period, should be examined within the scope of Article 15 of
the Constitution, whereby the suspension and restriction of the exercise
of fundamental rights and freedoms under the state of emergency are
regulated.
The right to respect for private life is not among the core rights enumerated
in Article 15 § 2 of the Constitution, therefore, it may be suspended or
restricted during the state of emergency. Accordingly, the constitutional
guarantees afforded within the scope of the aforementioned right may be
derogated under the state of emergency.
The contested provisions -whereby it is stipulated that those who are found
to be a member of or having a relationship or link with terrorist organisations
or any structure, formation or group found to have committed acts against
the national security of the State and whose names are indicated in the List
no. 1 be dismissed from public office on a list-based procedure, which is not
among the ordinary procedures, and that they be deprived of their status as
a public officer, and that their passports be revoked- aim at fighting against
the Fetullahist Terrorist Organisation/Parallel State Structure (FETÖ/PDY)
that had staged a coup attempt, thereby posing a clear and imminent
threat to the democratic order of the State, as well as against other terrorist
organisations. In this regard, given the circumstances underlying the
declaration of the state of emergency and especially the existence of the
administrative and judicial remedies capable of providing an individualised
assessment in respect thereof, these provisions cannot be interpreted as
imposing a restriction on the right to respect for private life for the purpose
of protecting national security and the democratic constitutional order,
going beyond the extent required by the exigencies of the situation.
In addition, in view of the foregoing, the restriction imposed on the right to
respect for private life by virtue of the provisions envisaging the dismissal
of the university lecturers from public office as well as their deprival of
public status, in contravention of the guarantees set forth in Article 130 of
the Constitution, has been to the extent required by the exigencies of the
situation within the scope of Article 15 of the Constitution.
Besides, in determination of the structures, formations and groups acting
against the national security of the State, within the scope of the impugned
provision, the NSC’s relevant decision has been taken into consideration;
however, the said decision has borne no legal consequences, and the
measures stipulated by the provision have become legally applicable
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only through the Decree Law or by the legislator’s will. In other words, the
measures laid down in the said provision are not a direct consequence
of the NSC’s decision. Therefore, the impugned provision is, in certain
aspects, different from the regulation addressed in the aforementioned
decision of the Court.
Accordingly, the fact that the impugned provision envisages dismissal from
public office as well as other measures, relying on the determination made
by the NSC as regards the structures, formations or groups found to act
against the national security of the State does not necessarily attribute
an executive function to the decisions of the NSC. Therefore, the function
attributed to the NSC within the scope of the contested provision does not
exceed the limits of authority provided in Article 118 of the Constitution,
and thus it is constitutional.
Consequently, the Court has found the contested provisions constitutional
and accordingly dismissed the request for their annulment.
c. As regards the fourth and fifth sentences of Article 1 § 2
The measure stipulated by the contested provisions were applied during
the state of emergency period for the purpose of eliminating the threat
underlying the declaration of state of emergency, and they were effective
and bore consequences only at the material time. The fact that the
consequences arising from the application of the said provisions have been
effective also after the state of emergency period should not be interpreted
as their also covering the period after the state of emergency. The relevant
provisions were applied only once, upon their publication in the Official
Gazette, and hence albeit having borne effective consequences, they are
no longer applicable. Thus, the constitutionality review of the provisions
should be made under Article 15 of the Constitution.
Freedom to go abroad can be restricted only for the reasons specified
in Article 23 of the Constitution. In other words, it is laid down in the
Constitution that the freedom to go abroad may be restricted only by the
decision of a judge based on a criminal investigation or prosecution.
The contested provisions impose a restriction on the freedom to go abroad
with respect to those who have been dismissed from public office, through
an administrative act whereby their passports shall be revoked in the
absence of a court decision due to a criminal investigation or prosecution,
but upon the notification to made by the relevant ministry and institution.
The provisions enabling the revocation of the passports of those
concerned in the absence of a court decision do not comply with the
safeguards envisaged in Article 23 § 3 of the Constitution regarding the
freedom of travel in the ordinary period. Thus, the contested provisions
should be examined under Article 15 of the Constitution, whereby the
regime of restriction of fundamental rights and freedoms under the state of
emergency is regulated.
Although Article 15 of the Constitution allows for the suspension, partially
or entirely, of the exercise of freedom of travel or the derogation from
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the guarantees enshrined in the Constitution in this regard under a
state of emergency, this authority is not necessarily unlimited. It is also
specified therein that the said arrangements can be made under the state
of emergency to the extent required by the exigencies of the situation.
Therefore, in order for the restriction on the freedom of travel to be regarded
as not going beyond the extent required by the exigencies of the situation,
arbitrary interventions of disproportionate nature should be avoided.
Besides, in determining the scope and limits of the extent required by the
exigencies of the situation, the relevant process should be considered as
a whole, along with the administrative and judicial safeguards afforded
against the measure envisaged by the impugned provisions. Denial of
access to an effective legal remedy to challenge a regulation that restricts
a fundamental right and freedom, under any circumstances, precludes the
proportionality of the measure. This is a requirement of Article 40 of the
Constitution, as well as a requisite of the principle of rule of law standing
for the absolute supremacy of law against arbitrariness.
Annulment of Additional Article 7 of the Passport Law no. 5682 by the
Court’s decision no. E.2019/114, K. 2021/36 of 3 June 2021, which is
of relevance to the contested provision, does not enable those whose
passports have been revoked in accordance with the aforementioned
provisions to avail of the administrative and judicial remedies specified in
Provisional Article 4 of the Law no. 7075 on the Adoption, with Certain
Amendments, of the Decree Law on the Establishment of the Inquiry
Commission on the State of Emergency Measures. Accordingly, those who
have been dismissed from public office and whose passports have been
revoked have not been provided with an effective supervisory mechanism
applicable against the impugned measure.
Therefore, the contested provisions, which stipulate that the passports of
those who have been dismissed from public office on the basis of the List
where their names are indicated shall be revoked under the circumstances
of the state of emergency within the scope of the fight against the terrorist
organisations posing a clear and imminent threat to the democratic order
of the State through a coup attempt or against any structure, formation or
group found to have committed acts against the national security of the
State, have introduced a restriction, going beyond the extent required by
the exigencies of the situation, on the freedom of travel with respect to
those concerned.
Consequently, the contested provision has been found unconstitutional
and therefore annulled.
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DECIS IO N D IS MISS I N G T H E R EQ U E ST FO R A N NUL M E NT O F THE PROV ISIO NS
A LLOW ING FO R A N I N C R E AS E I N P E N A LT I E S PRE SC RIBE D FO R O FFE NC E S
COMMIT TED AG A I N ST H E A LT H - CA R E P RO FESSIO NALS
(E.2020/91, K.2021/73, 13 October 2021)

CON TESTED
P ROV IS IO NS

GROU ND S FO R
THE R EQU EST FO R
A NN U L MENT

THE CO U RT ’ S
ASSESS MENT

It is laid down in the contested provisions that the penalty to be imposed
in case of intentional injury and insult committed -in relation to their
offices- against health-care professionals taking office at public health
institutions shall be increased by half, and that the suspension of
imprisonment sentence, as envisaged in Article 51 of the Turkish Criminal
Code, shall not apply to the offences of intentional injury, threat and insult
committed against these professionals.

It was maintained in brief that the contested provisions were
unconstitutional as according to the criminal regulations, in case of
intentional injury and insult committed against health-care professionals
who were considered as public officials, the said act shall be categorised
as aggravated offence; in spite of this, the increase of penalty by half
amounted to repetition of punishment; granting such a privilege to healthcare professionals was contrary to the principle of equality before the
law; they prevented the suspension of imprisonment sentences imposed
for the offences of intentional injury, threat and insult committed against
health-care professionals in relation to their offices, which would give
rise to inequality between the health-care professionals and the other
officials in the same legal position with them.

The adoption of a particular regime in terms of crime and criminal procedure
in criminal law, with a view to fighting against crime and criminality, is
related to the State’s criminal policy. Accordingly, on condition of being
bound by the Constitution, the law-maker has discretionary power in the
regulations related to the criminal law, such as determining the methods to
be applied in relation to investigation and prosecution processes, whether
certain acts shall be considered to constitute a crime within the society,
and if so, which attitudes and conducts shall be regarded as aggravating
and mitigating factors. However, in exercising this discretionary power,
the law-maker must also observe the proportionality principle.
The contested provisions stipulate that the penalty to be imposed for the
acts of intentional injury and insult committed against the health-care
professionals shall be higher than the penalty to be imposed for such
acts committed against other public officials, and that the imprisonment
sentence prescribed for the aforementioned offences and threat
shall not be suspended. In this scope, the impugned provisions aim at
preventing the commission of the specified offences against the healthcare professionals, thus ensuring deterrence. Imposition of a heavier
punishment and hinderance of the suspension of the imprisonment
sentence, as prescribed by the impugned provisions, is a reasonable/
necessary way to achieve the aim pursued.
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The acts of intentional injury and insult committed against public officials in
relation their office constitute aggravated offences requiring heavier punishment.
The contested provisions do not make any distinction between the health-care
professionals of private institutions and those of public institutions. It is laid
down in the 3rd paragraph of the article embodying the impugned provision that
the personnel working in private health institutions shall be regarded as public
officials in case of crimes committed against them in relation to their office. For
this reason, in the determination of the penalty to be imposed for intentional injury
and insult committed against health-care professionals in relation their office, two
aggravating factors would be taken into consideration.
The types and extents of punishment for offences that vary according to the
ordinary, namely, non-aggravated, and aggravated forms of the offences are
regulated in Law no. 5237. In consideration of the severity and gravity of the
punishment prescribed for the offences and the aim sought to be achieved by
the law-maker through the impugned regulations, the increase in the penalty as
stipulated therein shall be considered proportionate.
On the other hand, suspension of imprisonment sentence, is one of the processes
whereby sentences and penalties are individualised, such as the suspension
of the pronouncement of judgment and the sanctions alternative to short-term
imprisonment. Suspension of imprisonment sentence is not an absolute right that
must be afforded to individuals in all cases. Accordingly, it is the law-maker that has
the discretionary power to determine the conditions under which the suspension
of imprisonment sentence may be ordered, provided that these conditions are
constitutional.
Given the burden imposed on the perpetrators through the prohibition of the
suspension of imprisonment, which is at the law-maker’s discretion, vis-à-vis the
aim sought to be achieved by the latter, the impugned provision is proportionate.
In addition, the principle of equality before the law as set forth in Article 10 of the
Constitution applies to those who have the same legal status. It is obvious that
health-care professionals, who are public officials, and the other public officials
are in a comparably similar situation. Thus, in order to avoid any privilege to
health-care professionals through different statutory regulations introduced, the
said regulations must have an objective and reasonable basis, as well as being
proportionate.
Health services, by their very nature, are indispensable services for ensuring
health and well-being of individuals and society, which should be provided in a
certain order. The objective underlying the contested provisions is the increase
in the number of offences committed against health-care professionals in recent
years. Therefore, it is clear that the impugned provisions have been formulated
to prevent the commission of the aforementioned offences against health-care
professionals. Hence, the impugned difference in treatment between persons
in similar situations has an objective and reasonable basis. Since it has also
been understood that the increase in penalties imposed for offences committed
against health-care professionals is proportionate, it has been concluded that the
impugned provisions do not infringe the principle of equality before the law.
Consequently, the Court has found the contested provisions constitutional and
accordingly dismissed the request for their annulment.
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DECIS IO N A NNU L L I N G T H E P ROV I S I O N A FFO RDING NO NEC E SSARY
SA FEG UA R D S AS TO T H E P RO C E E D I N G S I N TO THE O FFE NC E O F TAX EVASIO N
A N D TA X MIS D EME A N O U RS
(E.2019/4, K.2021/78, 4 November 2021)

GROU ND S FO R
THE R EQU EST FO R
A NN U L MENT

It was maintained in brief that the contested provisions were unconstitutional
on the grounds that in the legislation on tax, a given act was qualified as
both an offence and a misdemeanour, which might lead to the imposition of
a tax fine of an administrative nature as well as an imprisonment that is of a
criminal nature on tax payers, that any action to be brought against these
sanctions were subject to different trial procedures as one of them would
be handled by a tax court while the other would be by a criminal court, that
these two courts were not in interaction with each other and therefore,
even in case of any contradiction between the decisions to be issued by
these courts at the end of the proceedings conducted into the same act,
the decisions would be both in full force and effect, which fell foul of the
principle of legal certainty.

1. Right not to be tried and punished twice for the same offence (ne bis in
idem principle)
The ne bis in idem principle is not explicitly set forth in the Constitution.
However, in the light of its own case-law with respect to the state of law and
principle of legal certainty and with reference to certain international legal
instruments, the Court has qualified this principle as an element inherent
in the right to a fair trial, safeguarded in Article 36 of the Constitution, in its
judgment Ünal Gökpınar ([Plenary], no. 2018/9115, 27 March 2019, § 50).
This principle that aims at ensuring legal certainty in respect of criminal
processes within the scope of the right to a fair trial is acknowledged as a
safeguard inherent in this right also in the decisions of the European Court
of Human Rights (ECHR) and a number of international conventions.
Ne bis in idem principle, which may be defined as “No one shall be liable to
be tried or punished, within the scope of criminal proceedings, again for an
offence for which he has already been finally convicted or acquitted at the
end of criminal proceedings”, prescribes the following conditions:
- Existence of a set of proceedings conducted with respect to the
punishment.
- The conclusion of the proceedings with a final/finalised decision on
conviction or acquittal.
- Initiation of another set of proceedings with respect to punishment once
again.
- The relevance of different sets of proceedings to the same act.
- Non-existence of exceptions of the principle.
As regards the first and third conditions, the proceedings with respect
to punishment are not necessarily a process within the meaning of
criminal justice law in every case. This notion is subject to an autonomous
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interpretation in the constitutional sense. As a matter of fact, in its decisions in the
processes of both constitutionality review and individual application, the Court has
indicated by interpreting Articles 36 and 38 of the Constitution that the notion punishment
also covers the administrative tax fines (see the Court’s decision no. E.2019/16,
K.2019/15, 14 March 2019, § 13; and judgments Gür-Sel İnşaat Malzemeleri San. Tic.
Ltd. Şti., no. 2013/4324, 7 July 2015; and Ünal Gökpınar, §§ 54-56).
As regards the second condition, what should be inferred from the decision on conviction
or acquittal must be interpreted autonomously by the Court. In this sense, the interest
sought to be achieved by the ne bis in idem principle is to preclude a person, with respect
to whom a final/finalised decision, either in his favour or to his detriment, has been issued
as to his criminal liability after an examination on the merits of a criminal act, from being
tried or punished once again/anew. Therefore, within the framework of autonomous
interpretation, decisions on conviction or acquittal must, within the meaning of the ne bis
in idem principle, embody an assessment as to whether the accused has committed the
imputed offence after an evaluation of available evidence and discussion of the particular
circumstances of the case during the proceedings conducted in relation to a sanction
qualified as a punishment. Accordingly, decisions issued without an examination on the
merits of the case and including no findings as to the criminal liability of the accused -for
instance, decision on discontinuation of the proceedings due to statute of limitation or
decision of non-prosecution- cannot be considered as a decision on acquittal under this
principle. The notions final/finalised are also subject to the autonomous interpretation of
the Court. What should be inferred from these notions is that the relevant decision is final
at the time of its issuance due to lack of an opportunity for an appeal or becomes final
upon the exhaustion of ordinary legal remedies or following the expiry of the relevant
time-limits prescribed for recourse to these remedies.
As regards the third condition, being punished twice and being punished anew (again)
are different. The ne bis in idem principle precludes not the imposition of two separate
punishments on the accused for the same criminal act but his being tried and consequently
punished again (anew) for the very same criminal act. Therefore, the cases where the
accused is imposed several sanctions during the same proceedings on account of the
same act may not per se undermine the principle. That is because in such a case, there
are no different sets of proceedings with respect to the punishment.
The requirement as regards the fourth condition is not related to the same offence,
but to the same act. In this sense, the Court has pointed out in its judgment Ünal
Gökpınar (ibidem, § 56) that there was no need to discuss and examine the differences
among the elements of the offence and that the identical nature of the act giving rise to
the sets of proceedings must be taken into consideration. In order to ascertain whether
a given offence and misdemeanour have been committed through the same act, it must
be demonstrated that this act has the same temporal, spatial and factual basis. It may be
said that the act giving rise to a given offence and misdemeanour is the same only when
the acts underlying several prosecutions or punishments are almost or substantially the
same and take place at the same time and place. In cases where an act is arranged in
the same vein, in relation to punishment, in two different statutory arrangements, there
are nevertheless certain differences with respect to this act. However, if such differences
are insignificant, it may be then considered as a substantially (to a significant extent)
same act.
If the first four conditions occur in the same case, then the ne bis in idem principle will
be infringed. However, the international law prescribes certain special circumstances
that may be considered to constitute an exception to this principle. Such exceptions
should be taken into consideration in the interpretation of the Constitution in the context
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of this principle. In this sense, the existence of newly discovered facts or
a fundamental defect in the previous proceedings, which are set forth in
Article 4 § 2 of the Additional Protocol no. 7 to the European Convention
on Human Rights and also enshrined in the Turkish law, may be regarded as
the first two exceptional circumstances. The third exception, as established
in the ECHR’s case-law, is the conduct of the proceedings (even more than
one in appearance) in an integrated manner as the parts forming a coherent
whole.
As regards the third exceptional circumstance (especially within the context
of the proceedings, which are related to the same act but conducted
under different branches of law), the following criteria should be taken into
consideration:
- Whether the proceedings, which are more than one, pursue different aims
that are complementary to one another and address the different aspects
of an unlawful act;
- Whether it is foreseeable that several proceedings may be conducted with
respect to the same act;
- Whether sufficient interaction has been ensured among these several
sets of proceedings during the collection and assessment of evidence and
establishment of facts; whether any repetition has been avoided so as to
give the impression that several independent sets of proceedings have been
conducted; and whether diligence has been shown to ensure the use of the
findings and facts established by different competent authorities during one
set of the proceedings in the other set.
- Whether the sanction imposed in the initially finalised proceedings has
been taken into consideration in the subsequently finalised proceedings,
with a view to preventing the placement -at the end of different sets of
proceedings against the relevant persons- of a burden, which is in excess
of the burden they would have faced if a single set of proceedings was
conducted;
- In case of establishment of the substantial correlation the elements of
which are noted above, whether two sets of proceedings are inter-related
also in temporal terms (In this context, it should be discussed whether
one set of the proceedings has been concluded within a reasonable time
following the completion of the other set of proceedings).
2. As regards the Provisions Precluding the Joinder, and Envisaging the
Separate Imposition, of Tax Fines and Punishments concerning Taxrelated Offences
CON TESTED
P ROV IS IO NS

The contested provisions envisage that the tax fines shall not be joined,
pursuant to the joinder and repetition provisions, with the punishment
corresponding to tax evasion as well as those corresponding to offences
set forth in other laws, and that tax fines and the punishment prescribed for
tax evasion shall be imposed separately.
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As a requisite of the right to a fair trial enshrined in Article 36 of the
Constitution and the principles of legal security and certainty enshrined in
Article 2 thereof, those whose trial has been finally concluded in accordance
with the applicable statutory provisions must not face the risk of being tried
again for the same act.
The existence of the abovementioned conditions concerning trial or
punishment for more than once for the same act will be in breach of the ne
bis in idem principle.
One of these proceedings, which are subject-matter of the contested
provisions, is related to the imprisonment sentences prescribed for the tax
evasion, while the other is related to the administrative fines prescribed
to be imposed in case of tax misdemeanours. The Court has already
demonstrated that these proceedings are both of a criminal nature.
There are some cases where the same act may constitute both the offence
of tax evasion and tax misdemeanours in the context of the ne bis in idem
principle. In such cases, the principle does not necessarily exclude the
conduct of dual proceedings and thus the imposition of dual punishments
on condition of the fulfilment of certain conditions. It is at the legislator’s
discretion to prescribe several punishments with respect to the same
act if the safeguards as to the conduct of different sets of proceedings
in an integrated manner as the parts of a coherent whole are satisfied.
Accordingly, the contested provisions which do not exclude the conduct of
different sets of proceedings in an integrated manner but merely hinders
the imposition of more than one punishment and joinder thereof are not, in
any way, contrary to the ne bis in idem principle.
Consequently, the Court has found the contested provisions constitutional
and accordingly dismissed the request for their annulment.
3. As regards the Provision Prescribing Imprisonment for Those Using
Falsified Documents in Tax-related Transactions

CO NTESTE D
PROV IS IO N

The contested provision envisages that those who have used documents,
the original or copies of which are entirely or partially falsified, in the taxrelated transactions shall be sentenced to 3 to 5 years’ imprisonment.

THE CO U RT ’S
ASS ESS ME N T

Punishments and preventive measures applied in place of punishment
are determined according to the crime and punishment policy. It is the
law-maker that has the discretionary power in this regard. However, in
exercising its discretionary power, the law-maker must act in accordance
with the proportionality principle which comprises of the sub-principles of
suitability, necessity and commensurateness.
Prescribing a criminal sanction for the use of falsified documents in taxrelated transactions, the contested provision aims at ensuring the sound
functioning of tax system and order and thus the accurate calculation and
collection of taxes. Given the deterrence effect of the contested provision,
it is considered reasonable and necessary to achieve the aim pursued.
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In consideration of the impact of tax evasion on the society, its damage to
the tax order and the frequency of its commission, it has been concluded
that the extent of the punishment prescribed in the provision is not severe or
disproportionate, that the contested provision does not place an excessive
burden on individuals, and that thereby, the reasonable balance between
the given offence and punishment has been struck.
Consequently, the Court has found the contested provision constitutional
and accordingly dismissed the request for its annulment.

4. As regards the Provision Envisaging that the Decisions of Criminal
Courts and Decisions of the Authorities to Impose Tax Fines shall not be
Binding on One Another
CON TESTED
P ROV IS IO N

The contested provision sets forth that the decisions to be issued by
criminal courts shall not be binding on the authorities to impose tax fines,
and the decisions of such authorities shall not bind the judge of the criminal
court, either.

THE CO U RT ’ S
ASSESS MENT

The provision concerning the reciprocal non-binding nature of decisions
is related not only to the tax evasion and tax misdemeanours that are
committed by the same person through the same act, but also to those
which are committed by different persons or through different acts on
condition of a correlation among them. Accordingly, such cases must be
separately discussed.

As regards the Offences and Misdemeanours Committed by the Same
Person through the Same Act
In case of any tax evasion or tax misdemeanours which may be committed
by the same person and through the same act, the ne bis in idem principle
inherent in the right to a fair trial, which is safeguarded by Article 36 of the
Constitution, may be infringed only when certain conditions concerning the
several sets of proceedings, as explained above, are satisfied. The first
of these two conditions is the conclusion of the proceedings with a final/
finalised decision on conviction or acquittal, whereas the second is the
initiation of another set of proceedings with respect to the dual punishment
(punishment again).
Although the second condition, namely the initiation of a new set of
proceedings, is satisfied, the principle may not be infringed if the separate
sets of proceedings are conducted in an integrated manner which would
form the parts of a coherent whole. To that end, the abovementioned
conditions as to this exceptional case must take place. The provision
should be assessed in the light of these conditions.
Whether the different sets of proceedings have pursued different but
complementary aims
The aim of prescribing punishment for tax evasion is to maintain public
order, whereas the aim pursued by tax fines is to maintain tax-related
administrative order. It is thus apparent that these processes pursue
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different aims. In this sense, it may be concluded that two separate sets
of proceedings, one is of a criminal nature whereas the other is of an
administrative nature, which are in essence related to the same act but
in pursuit of different legal interests, pursue aims complementary to each
other.
Whether these different sets of proceedings are foreseeable
Given that the different sets of proceedings conducted with respect to tax
evasion and tax misdemeanours as well as the penalties to be imposed
at the end of these proceedings are formulated in a sufficiently precise
manner, it has been considered that these proceedings are foreseeable.
Whether interaction has been ensured in the collection and assessment of
evidence and establishment of the facts
It appears that two different sets of proceedings based on tax inspection
are conducted together at the initial stage. However, these proceedings
are then conducted independently, and neither the contested provision nor
any other provision necessitates an interaction which would preclude any
repetition in the collection and assessment of evidence and establishment
of facts.
Whether the sanction imposed in the initially finalised proceedings has
been taken into consideration in the subsequently finalised proceedings
The contested provision, which does not afford safeguards so as to hinder
the imposition of an excessive burden on the relevant persons due to the
penalties imposed at the end of the different sets of proceedings, does
not allow for the employment of balancing mechanisms in cases where
the total penalty imposed on the persons at the end of both proceedings
increases the risk of placing excessive burden.
Whether the proceedings have any link in temporal terms
It appears that as a result of the abovementioned lack of interaction
between the sets of proceedings, there may occur differences, in temporal
terms, in the conclusion of the proceedings. On the other hand, the
contested provision leads to the deepening of this lack of interaction as it
envisages that the decisions to be issued at the end of the different sets
of proceedings shall not be reciprocally binding on the relevant decisionmaking bodies.
In this sense, it has been concluded that although these two sets of
proceedings pursue aims complementary to one another and foreseeable,
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the contested provision, which hinders the interaction between the
proceedings in the collection and assessment of evidence and establishment
of facts, the taking into account of the sanction imposed at the end of
the initially finalised proceedings during the other proceedings that would
be subsequently finalised as well as the establishment of temporal link
between the proceedings, falls foul of the ne bis in idem principle.
As regards the Other Related Offences and Misdemeanours
The proceedings which are related to the offence of tax evasion and
tax misdemeanours that are committed by different persons or through
different acts but having a correlation also fall within the scope of this
contested provision.
The right to a fair trial safeguarded by Article 36 of the Constitution
requires the taking into consideration of the issues that may have a bearing
on the proceedings. In this regard, the different sets of proceedings to be
conducted with respect to tax evasion and tax misdemeanours committed
in a correlated manner must be accompanied by necessary safeguards
which would ensure the elements that may have a bearing on the other set
of the proceedings to be taken into consideration. It has been accordingly
concluded that the contested provision hindering the fulfilment of this
requirement is unconstitutional.
Consequently, the contested provisions have been found unconstitutional
and therefore annulled.
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D EC IS IO N AC K N OW LE D GI N G T H AT H O L DING A PUB L IC O FFIC E FAL LS UNDE R
THE S CO P E O F T H E R I G H T TO ACQ UIRE A PUB L IC O FFIC E
E.2021/104, K.2021/87, 11 November 2021

CO NTESTE D
PROV IS IO N

It is stipulated in the contested provision that the status held by those
who have been appointed as a research assistant pursuant to Article 33
of Law no. 2547 through the Program for Training Lecturers (“Program”)
shall be transformed into the research assistant status, which is set forth
in Article 50 of the same Law, without any further action being taken.

G RO U ND FO R T H E
R EQU EST FO R
A NNU L MEN T

It was maintained in brief that the contested provision, whereby the status
of those appointed as a research assistant under the Program pursuant
to Article 33 (a) of Law no. 2547 was transformed -without any justified
ground being relied on- into the status regulated in Article 50 § 1 (d) of the
same Law, which was offering less assurance, was unconstitutional as it
resulted in the setting-aside of the acquired rights of those concerned
through the statutory provisions having retrospective aspect.

THE CO U RT ’S
ASS ESS ME N T

Determination of the Scope of the Right
In its decision in this case, the Court has re-constructed the right to
acquire a public office enshrined in Article 70 of the Constitution and
adopted an approach that has broadened the scope of the right. The
Court’s assessment in this respect is as follows:
In Part Two, Chapter Four of the Constitution, Article 70 titled “IV. Right
to acquire a public office” lays down that “Every Turk has the right to
acquire a public office”. It thus enshrines the right to hold a public office.
Given the wording of the provision, it may be said that the right enshrined
therein is limited merely to the initial acquisition of a public office.
However, in order for the full and proper determination of the scope of
that right, the relevant paragraph should be interpreted in consideration
not only of its wording but also of the relevant legislation embodying it
as a whole. The relevant part and chapter under which the given right is
laid down and its relation with other provisions should also be taken into
consideration. Its aim should be clarified, and it should be interpreted in
line with this aim. Besides, how the relevant right was formulated in the
former constitutions should be considered in the interpretation of the
relevant paragraph.
The facts that the notion “employment” was used instead of “acquisition”
of a public office in the Constitutions prior to the 1961 Constitution
and that the declaration of assets laid down in Article 71 of the 1982
Constitution is necessitated not only during the initial acquisition of a
public service but also during holding the public office point out that the
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holding/the continued exercise of a public office also falls under the scope of the
right to acquire a public office.
As a matter of fact, it is explicitly set forth in certain international conventions
that the right to acquire a public office also covers the holding/continued exercise
of the public office. In this sense, in the United Nation conventions, the right to
acquire a public office is enumerated among the political rights (right to political
participation) consisting of the right to elect and stand for elections as well as the
right to participate in the management of public affairs of the country. It cannot
be considered that the right to acquire a public office, afforded to citizens as
a political right under the scope of the right to participate in the management
of public affairs of the country, excludes the involvement in the performance
of public services. It is a requisite stemming from the very nature of the right.
The interpretation that the right to hold a public office merely includes the initial
acquisition of the public office but does not cover the continued exercise of
public office makes this right no longer a political right that is the right to political
participation. That is why a given right which merely assures the initial acquisition
but not the continued exercise cannot secure the involvement in the management
of public affairs. The right to political participation requires continuity at least for
a certain period, thus the continued holding of the given status. Therefore, also
in consideration of the way how it was formulated in 1924 and 1964 Constitutions
and through the methods of systematic and teleological interpretation, it has been
concluded that the right to acquire a public office safeguarded by Article 70 of the
Convention also covers the continued exercise of the public office.
Review of the Contested Provision within the context of Article 70
In that case, it appears that the transfer of the research assistants employed
through the Program from their initial status set forth in Article 33 to the status
regulated in Article 50 and their subsequent dismissal from office after having
served in the latter status -to which they had been transferred- for one year or
a few years impose a restriction on the justified expectation that they have for
having initially acquired the status set forth in Article 33, thus limiting the right to
acquire a public office.
The restriction was introduced through the Decree-Law no. 674 adopted under the
state of emergency, and the contested provision was enacted by Law no. 6758.
As the provision is intended for the elimination of threats or dangers underlying
the declaration of state of emergency, was applied and bore consequences during
the state of emergency and is related to the right to acquire a public office, it is
evidently an arrangement introduced under the state of emergency.
The provisions of such nature should be assessed primarily under Article 13
of the Constitution which lays down the regime as to the restriction of, and the
safeguards to be offered with respect to, the fundamental rights and freedoms in
ordinary times. In this sense, it has been observed that the contested provision
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has been introduced so as to maintain national security and public order by means
of preventing the continued performance of the acts and actions underlying the
state of emergency and the related dangers. The impugned restriction, namely the
change made in the status of the research assistants employed under the Program
with a view to maintaining national security and public order by eliminating the
threats and dangers resulting from the coup attempt and the subsequent events,
was found to be suitable for achieving the aim pursued. However, it has been
concluded that the requirement of necessity for the impugned restriction was not
fulfilled due to the implementation of the status change not on an individual but
on a collective basis in a way that would also hinder the right of litigation, in the
absence of any legal or actual necessity in an ordinary period where there is no
system change.
In this regard, the contested provision imposing a restriction on the right to acquire
a public office, in an ordinary period, to the extent going beyond the safeguards
enshrined in the Constitution was examined under Article 15 of the Constitution
whereby the fundamental rights and freedoms may be suspended or restricted in
times of emergency.
The right to hold a public office is not among the core rights that cannot
be suspended or derogated even in times of emergency. Accordingly, the
proportionality assessment under Article 15 of the Constitution must be made in
terms of the requirements of necessity and commensurateness.
In view of the capability and struggle of the Fetullahist Terrorist Organisation and/
or Parallel State Structure to infiltrate into universities, as is the case for all public
institutions and organisations, the public authorities’ preference to take a step on
a collective basis, without ensuring individualisation, in order to swiftly apply the
necessary measures for the elimination of the danger underlying the declaration of
the state of emergency without any delay was considered necessary for achieving
the aims of maintaining democratic constitutional order, national security and
public order. In other words, the recourse to such measure under the conditions
of state of emergency cannot be said, in terms of the requirement of necessity, to
go beyond the extent strictly required by the exigencies of the situation.
Although the provision restricts the right to hold a public office by means of
transferring the research assistants employed under the Program to a status
offering less assurance, the research assistants are provided with the opportunity
to be entitled to reinstatement to their former status, save for certain exceptions,
pursuant to Provisional Article 78 § 5 added to Law no. 2547 by Article 15 of Law
no. 7143. It is thus evident that a statutory arrangement has been introduced for
the redress of the consequences resulting from the contested provision. Thereby,
as those whose status was changed not on an individual basis have been reinstated
to their former status and ensured to re-acquire their rights and as the compelling
and unexpected conditions that may give rise to the implementation of such
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exceptional methods in extraordinary times must be also taken into consideration,
the Court has concluded that the restriction imposed on these persons due to the
contested provision was commensurate and thus proportionate.
It has been also observed that by virtue of the said provision, the research
assistants dismissed from their office for being unsuccessful, failing to complete
postgraduate education or having relation or link with the terrorist organisations
were not reinstated to their former position or status. There is no obstacle before
those whose requests for reinstatement have been dismissed to have recourse
to the respective administrative and judicial remedies. Accordingly, although the
contested provision has given rise to the change of the relevant officers’ positions
not on an individual basis, these officers have been indeed enabled, through the
subsequent statutory arrangement, to have recourse to effective administrative
and judicial remedies against the denial of their reinstatement. It has been
therefore observed that the contested provision has imposed a disproportionate
restriction under the state of emergency neither in respect of these officers. That
is because in circumstances where the impugned measure must be assessed as a
whole as is the case here, the individualisation requirement may be considered to
have been fulfilled by subsequently setting up effective administrative and judicial
remedies against such measures, also in view of the compelling and unexpected
conditions likely to give rise to the application of such exceptional methods in
times of emergency.
Consequently, the Court has found the contested provision constitutional and
accordingly dismissed the request for its annulment.
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D EC IS IO N A N N U L LI N G T H E P ROV I S I O N E NABL ING THE INTRO DUCTIO N O F
A N A R RA N GE M E N T AS TO T H E O P E RATIO N AND C LO SURE O F ASSO C IATIO N
FAC IL ITIES T H RO U G H A R EGU L AT I O N
(E.2021/59, K.2021/90, 16 December 2021)

CO NTESTE D
PROV IS IO N

G RO U ND FO R T H E
R EQU EST FO R
A NNU L MEN T

THE CO U RT ’S
ASS ESS ME N T

The contested provision envisages that the principles and procedures
regarding the operation of youth hostels, pensions and clubhouses that
the associations will operate so as to realise the objectives specified in
their charters as well as regarding the closure of such facilities shall be
arranged through a regulation.

It was maintained in brief that the contested provision was unconstitutional on the ground that it entrusted the administration with the authority
to determine the grounds for closure of the youth hostels, pensions and
clubhouses by envisaging that the principles and procedures as to the
closure of such facilities shall be arranged through a regulation, which
fell foul of the principle of rule of law.

Article 33 of the Constitution titled “Freedom of association” sets forth
that everyone has the right to form associations, or become a member of
an association, or withdraw from membership without prior permission,
that no one shall be compelled to become or remain a member of an
association, that freedom of association may be restricted only by law
on the grounds of national security, public order, prevention of commission of crime, public morals, public health and protecting the freedoms of
other individuals, and that the formalities, conditions, and procedures to
be applied in the exercise of freedom of association shall be prescribed
by law.
Freedom of association is a significant part of the freedom of assembly,
which is the right to associate with others collectively by forming bodies
to protect and defend the individuals’ own interests and to realise their
ideals and needs. The freedom of assembly enables individuals to collectively realise their political, cultural, social and economic objectives. Freedom of association, a form or special aspect of freedom of assembly, also
embodies, along with the freedom to establish an association, the rights
to become a member of an association, to participate in the activities of
an association, and to engage in activities with a view to protecting the
interests of its members.
As set forth in the first sentence of Article 26 of Law no. 5253, the operation of facilities such as youth hostels, pensions and clubhouses, by
the associations, to realise the objectives specified in their charters is
also among the activities falling within the scope of the freedom of association.
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In this regard, as introducing regulations concerning the operation and
closure of such facilities impose a restriction on the freedom of association, Article 13 of the Constitution -whereby the general principles as to
the restriction of fundamental rights and freedoms are laid down- must
be complied with. Accordingly, the first condition to justify a given restriction of this freedom is that the statutory arrangements restricting the
freedom of association must be introduced by law.
Pursuant to Articles 13 and 33 of the Constitution, the formal existence
of a statutory arrangement restricting the right of association is not per
se sufficient, and the statutory provisions must be precise, accessible
and foreseeable to the extent that would avoid any risk of arbitrariness.
As a matter of fact, it is also a requirement of the principle of rule of law,
enshrined in Article 2 of the Constitution, that a given law imposing restriction on fundamental rights must be of such a nature. In a rule-of-law
system, statutory arrangements must be sufficiently clear, precise, comprehensible, applicable and objective so as not to cause any hesitation
and doubt on the parts of both individuals and the administration, and
they must offer preventive measures against the arbitrary practices of
public authorities as well. Therefore, the lawfulness criterion that is laid
down in Articles 13 and 33 of the Constitution as one of the grounds for
restriction should be interpreted in the light of the principle of rule of law.
The contested provision lays down that the principles and procedures
regarding the operation of the youth hostels, pensions and clubhouses,
by the associations, so as to realise the objectives specified in their charters as well as regarding the closure of such facilities shall be arranged
by a regulation. In this sense, the contested provision falls foul of the
requirement that fundamental rights and freedoms may be restricted by
law as it enables the introduction of a statutory arrangement on a matter
related to the freedom of association through a regulation without a legal
framework being set and basic principles being indicated.
Consequently, the contested provision has been found unconstitutional
and therefore annulled.
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D EC IS IO N A N N U L LI N G T H E P ROV I S I O N C HARACTE RISING THE O NE RO US
D IS PO S ITIV E T RA N SACT I O N S B ETW E E N SPO USE S AS DO NATIO N
(E.2021/52, K.2021/97, 16 December 2021)

CO NTESTE D
PROV IS IO N

It is stipulated in the contested provision that the onerous dispositive
transactions between spouses, ascendants, descendants, relatives by
marriage up to the third degree (including this degree), the adopter and
the adoptee shall be considered as donation.

G RO U ND FO R T H E
R EQU EST FO R
A NNU L MEN T

It was maintained in brief that the contested provision, which stipulated
that all dispositive transactions between the debtor and her/his spouse
-who was the third person and not a party to the debtor-creditor relationship- during a period when the former still had the full authority for dispositive transactions shall be considered as donation, limited the spouses’ right to property, which was contrary to the principle of equality. It
was further argued that not enabling those concerned, in the course of
the actions to be brought, to prove that the impugned dispositive transaction had been genuine and the relevant price had been paid, as well as
not allowing the person in favour of whom the impugned transaction had
been made to defend herself/himself impaired the essence of the right
to legal remedies. In this regard, the contested provision was claimed to
be unconstitutional.

THE CO U RT ’S
ASS ESS ME N T

The impugned provision restricts the right to property as well as the right
to legal remedies, as it provides that in the actions for annulment of the
dispositive transactions, the onerous dispositive transactions between
spouses, one of whom is the debtor, shall be considered as donation.
Pursuant to Article 13 of the Constitution, fundamental rights and freedoms may be restricted only by law and in conformity with the reasons
mentioned in the relevant articles of the Constitution, and such a restriction must be proportionate. In this sense, the formal existence of a statutory regulation which intends to restrict the right to property and right to
legal remedies is not sufficient, and the applicable provisions must also
be definite, accessible and foreseeable, in order to avoid all risks of arbitrariness. Therefore, the legality, which is specified as a criterion for restriction in Article 13 of the Constitution, should be interpreted in the light
of the principle of rule of law enshrined in Article 2 of the Constitution.
It is set forth in Article 35 § 2 of the Constitution that the right to property may be restricted by law only in view of public interest. On the other
hand, no ground for restriction is specified in Article 36 of the Constitution regarding the right to legal remedies; however, it is acknowledged
that the rights for which no specific reason for restriction is envisaged
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are also subject to certain limitations stemming from the nature of the right. Besides, a
given right of this nature may be restricted on the basis of the rules embodied in other
articles of the Constitution.
The notion of public interest also brings about the discretionary power conferred upon
public authorities, and this criterion, which does not have an objective definition, should
be considered separately in the particular circumstances of each case. In this scope,
it is apparently aimed at through the contested provision that the debtor’s any attempt
not to pay her/his debt to the creditor and the latter’s unsuccessful efforts to collect
her/his receivables will be prevented; that given the difficulty in revealing the actual will
of the parties of the dispositive transaction, which is often implicit, the creditor shall
be thereby subject to a less strict rule on the burden of proof; and that in this way, a
contribution shall be made to the maintenance of economic balance, peace and justice
within the society.
In addition, the entitlement to bring an action for the annulment of dispositive transactions and the annulment of onerous dispositive transactions, which are considered
as donations, are conditional upon the fulfilment of certain conditions. Accordingly, in
cases where the execution proceedings are finalized, but the receivables could not be
collected partially or completely, then an action for annulment can be brought, and only
the disposition transactions made by the debtor after the given debt to the creditor has
been incurred may be annulled. Besides, a time-limit is prescribed for the annulment
of dispositive transactions, according to which only the transactions made in the last
two years, retroactively, starting from the date of attachment, insolvency or opening
of bankruptcy can be annulled, and an action for annulment can only be filed within a
period of five years starting from the date of the impugned transaction. In consideration
of the foregoing, it is clear that in view of the contested provision, the right to bring an
action for annulment was made conditional upon certain circumstances.
In addition, it is set forth in the contested provision that the onerous dispositive transactions between the debtor and her/his spouse shall be considered as donation, regardless of any other conditions, and the contrary can be neither argued nor proven.
Thus, it will be no of importance whether the price of the property subject to the disposition transaction was paid in full or in excess, the transaction was also in favour of
the creditors, the creditors did not sustain damages due to the said transaction, and
the creditors’ ability to collect their receivables or to start the compulsory enforcement
proceedings was not hampered or it was facilitated. The contested provision stipulating
that the onerous dispositive transactions between the debtor and her/his spouse shall
definitely be considered as donation precludes the parties’ ability to raise claims and to
defend themselves regarding the aforementioned issues, as well as to submit evidence,
information and documents to prove them.
As such, the impugned provision upsets the fair balance to be struck between the general interest and the individual interest, and thus imposes a disproportionate restriction
on the right to property, along with the right to legal remedies.
Consequently, the contested provision has been found unconstitutional and therefore
annulled.
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L E A D I NG D EC I S I ONS
A N D J UD G MENTS I N T H E
INDI VID UAL A P P L I CAT I ON

Press releases of the leading decisions and judgments are available at:
https://www.anayasa.gov.tr/en/news/individual-application/
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JUDGMENT FINDING A VIOLATION OF THE RIGHT TO LIFE DUE TO THE DEATH OF
A FOREIGNER AFTER BEING WOUNDED BY A BULLET FIRED BY POLICE OFFICER
Tochukwu Gamaliah Ogu (no. 2018/6183, 13 January 2021)

THE FACTS

The applicant’s brother, who had been searched by police officers in Beyoğlu
in 2007, was taken to the police station since drugs had allegedly been found
on him. There, he was wounded by a bullet fired by a police officer, and unfortunately died in the hospital where he was taken.
The Beyoğlu Chief Public Prosecutor’s Office (prosecutor’s office) launched
an immediate investigation into the incident, at the end of which a criminal
case was initiated against the suspected officer. At the hearing before the
assize court, the applicant’s lawyer claimed that the applicant living in South
Africa was the brother of the deceased, and requested that he participate in
the proceedings. The applicant’s lawyer also requested that, if necessary, DNA
analysis be performed so as to identify the claimed relationship. The assize
court rejected the applicant’s request, on the grounds that his surname did not
match with that of the deceased and that nor did he submit a document indicating the alleged relationship. The court’s subsequent decision was appealed
by the applicant.
Upon the quashing decision of the Court of Cassation, the assize court, relying on the DNA report issued, granted the applicant leave to participate in the
proceedings, and adjourned the next hearing until 17 March 2021.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicant claimed that his brother had been murdered by a police officer
and no effective criminal investigation had been conducted into the incident,
in breach of the right life.

T HE CO U RT ’ S
ASS ESS MENT

In the present case, the only way to determine the firing distance was to examine the bullet hole in the shirt worn by the deceased. However, since the shirt
had been lost, no definite assessment could be made regarding the distance
from which the bullet had been fired.
An analysis was conducted to ascertain whether there had been gunshot residue on the suspect’s hands approximately seven hours after the incident. Although it was not a complex process to obtain such evidence, as was also the
case for securing the other evidence, the unreasonable steps taken in this
sense resulted in a failure to obtain the potential evidence.
It was argued by the accused that the deceased had attempted to grab the
gun. The relevant judicial decisions contained no data or enclosed document
indicating an analysis having been made on the gun in order to find out whether there been a tissue of the deceased’s body on the gun.
The applicant’s requests for an investigation into the identity of the deceased
and then for participating in the criminal proceedings were rejected by the
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assize court which subsequently concluded the case disregarding the documents submitted.
It was not deemed necessary by the court to investigate the identity of the
deceased, on the ground that it would make no sense in murder cases. As
a result of the court’s having insisted on rejecting the applicant’s request
to participate in the proceedings, the matter was again brought before the
Court of Cassation, thus prolonging the proceedings for approximately
eight years.
At the investigation stage, the DNA profile of the deceased was obtained
from the bone sample during the autopsy. Nonetheless, the court persistently refused to investigate the deceased’s identity and did not accept the
applicant’s request to participate in the proceedings. Lack of due diligence
during investigation or prosecution processes may call into question the
independence of the investigation and give an impression that there is an
unwillingness on the part of the judicial authorities to achieve justice.
In the present case, refusal to investigate the matter, which was an absolute necessity, also resulted in a failure to meet the promptness criterion with a view to ensuring effectiveness. The case is still pending before
the first instance court despite the fourteen years having elapsed since
the incident. It was revealed by the competent authorities that the murder
had not pursued a legitimate aim under Article 17 of the Constitution, and
that the officers involved in the applicant’s murder had done so neither to
prevent any attempt to abscond nor to make a self-defence. The matter
discussed by the competent authorities and underlying the decision of lack
of jurisdiction was the degree of criminal responsibility on the part of the
accused police officer.
According to the Court, the death of the applicant’s relative due to a public
officer’s conduct should necessarily be subject to examination. It is incumbent on the Court to establish the State’s responsibility arising from the
Constitution and the European Convention on Human Rights.
The Court has concluded that the State acted in breach of its substantial
and procedural obligations in the present case where a person under its
control had been murdered by a public officer.
Consequently, the Court has found a violation of the right to life.
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JU D G ME NT F I ND I N G A V I O LAT I O N O F T H E O BL IGAT IO NS TO PROT E CT L IF E
A N D CO ND U CT A N E F F E C T I V E I N V E ST I G AT IO N
T.A. [Plenary] (no. 2017/32972, 29 September 2021)

THE FACTS

The applicant’s daughter S.E. divorced her husband V.A. in 2013. At the
end of the divorce proceedings, the family court held that the custody of
the joint child would be entrusted to the mother, and that the child would
see the father weekends. However, V.A. disturbed S.E. many times through
communication devices and by getting closer to her, visiting her workplace
and home, and threatened to kill her as well as insulting her, during both the
divorce proceedings and the process after the divorce decision was issued.
After each incident, S.E. filed a criminal complaint with the police against
V.A., stating that she was in fear of her life. The police took preventive and
protective measures, including the one prescribing that V.A. would not get
closer than 100 meters to S.E., in accordance with the Law no. 6284 on
Protecting Family and Preventing Violence against Women, and submitted
them to the judge for approval. Although the family court ordered injunctions
in favour of S.E., whereby V.A. was also prohibited to get closer to S.E., the
last injunction ordered against V.A. in the form of a restraining order was not
served on him who was the only addressee of the said decision. It is also
unclear whether the previous injunction had been communicated to V.A.
Subsequently, an action was brought against V.A. for insult and threat, the
hearing of which was held before the magistrates’ court. However, V.A.
did not attend the hearing despite the proper service of summons, and
therefore he was ordered to be brought before the court by force. At the
hearing, S.E. also claimed that she was in fear of her life, that V.A. did not
comply with the injunction and that his relationship with the joint child should
be terminated. In this sense, reiterating her aforementioned requests, S.E.
filed a complaint with the chief public prosecutor’s office for an action to be
taken. She enclosed the transcript of messages sent by V.A. to her petition.
On 15 November 2013, when the last injunction expired, S.E. was killed by
her ex-husband V.A. during the delivery of the joint child to the latter. The
incumbent assize court, relying on the indictment issued by the chief public
prosecutor’s office, sentenced V.A. to life imprisonment for intentional
killing, which was subsequently reduced to 25 years’ imprisonment. The
court sentenced V.A. to imprisonment also for other imputed offences. The
decision was upheld by the Court of Cassation. The applicant’s complaint
against the relevant public officers was dismissed by the incumbent public
authorities and the regional administrative court.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicant claimed that the right to life had been violated due to the
death of her daughter for the public authorities’ failure to effectively
implement the protective and preventive measures ordered so as to prevent
the violence against women and lack of a criminal investigation against the
public officers being negligent in the incident.
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In its many previous applications, the Court has examined whether the
legislative infrastructure for the protection of victims of violence or those
who face the risk of violence has been sufficient in terms of complaints
concerning the violence against women. As also stated in these decisions,
for the purposes of adopting an effective and immediate method to protect
the family and to prevent violence against women, and affording an
immediate protection to the person exposed to violence or who faces such
a risk, Law no. 6284 and the relevant regulation issued in accordance with
this Law have been put into practice in accordance with the standards set
forth by the international conventions to which Turkey is a party.
It has been observed that Law no. 6284 sets forth relevant principles and
procedures as well as sanctions with respect to measures to be taken
for the protection of women, children and family members exposed to or
potentially exposed to violence and prevention of violence against these
persons. In addition, administrative units such as the Violence Prevention
and Monitoring Centre (“the Centre”) have been established through
Law no. 6284 for the purpose of preventing violence against women.
Accordingly, it has been understood that the necessary legal infrastructure
has been established within the framework of the State’s obligation to
afford protection, and that the legal system set up to protect those who
are, or who face the risk of being, exposed to violence is adequate.
In the circumstances of the case, it appears that V.A. had constantly
disturbed S.E. through communication devices (voice calls, text messages)
or by getting closer to her, insulted and threatened her, and that several
incidents had occurred between the parties within a short period of time
(about 6 months). During the period elapsing from S.E.’s divorce to her
death, a number of injunctions were ordered in her favour, the last of which
was to prevent her husband from getting closer her.
Accordingly, in consideration of the fact that serious complaints had
constantly been made to the police and judicial authorities on account of
the said incidents and that the injunctions had been notified every time to
the Centre that was responsible for monitoring the process, it is obvious
beyond any doubt that the public authorities, which were responsible/
authorized for the prevention of violence against women and needed to
act in cooperation/coordination with each other, were indeed aware of the
imminent and real risk to S.E.’s life, as well as they were in a position to
predict any attack that would have serious life-threatening consequences.
It has been clearly observed in view of the process resulting in the murder
of S.E. that the injunction ordered following the last incident, which was a
restraining order, was not served on V.A., that in spite of the alleged failure
to comply with the injunction, the imposition of forced imprisonment was
never considered, that the Centre never contacted S.E. to provide support
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services for the prevention of violence, and that the incumbent public authorities,
who had the opportunity, even in the absence of evidence, to order an ex officio
injunction and submit it to the competent authority for approval, made no attempt
to take these steps in order to prevent violence, nor did they properly follow the
injunctions already ordered.
In consideration of the fact that S.E. was killed during the delivery of the joint child
to V.A., the public authorities’ failure to make an evaluation regarding the delivery
of the joint child or the child’s meeting with the father also constituted another
serious negligence pointing to the authorities’ failure to take the necessary
measures to prevent the life-threatening situation and to implement Law no. 6284
in an effective and practical manner.
As a result, the public authorities cannot be said to have effectively exercised
the public power entrusted to them, which was based on the legal/institutional
infrastructure, in accordance with their obligation to protect life pursuant to
Law no. 6284 and the relevant legislation. In other words, it is clear that public
authorities failed to take and implement the necessary measures to protect the
life of S.E.
Besides, in the present case, the relevant units did not grant a leave for
investigation against the responsible public officers, which was also deemed
appropriate by the appellate authorities. The procedure whereby a leave is sought
for an investigation against the responsible public officers should not be applied in
a way giving the impression that it will hinder the effective conduct of investigation
or that the public officers are exempted from criminal investigation. In order for the
prevention of similar incidents, it is also of importance that those responsible for
minimising the risks to the life and physical integrity of individuals and for taking
the necessary measures be identified and the State show a deterrent judicial
reaction to the responsibilities established.
Consequently, the Court has found a violation of the right to life insofar as it relates
to the obligations to protect life and conduct an effective investigation.
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JU D G MENT F INDI N G A V I O L AT I O N O F T H E PRO HIBITIO N O F INHUM AN O R DEGRA D ING TR EATM E N T FO R L AC K O F A N EFFECTIV E INV E STIGATIO N INTO THE
A LLEG ED BAT TERY D U R I N G C U STO DY A N D AT THE PO L IC E STATIO N
Sadrettin Bilir (no. 2018/12776, 26 May 2021)

THE FACTS

The vehicle in which there were the applicant and his two friends was stopped
by the police officers. The applicant and the accompanying persons, asked to
get out of the vehicle, were arrested for a criminal charge and then taken to the
District Security Directorate. After being placed there for a while, the applicant
was taken to the anti-terror branch in the morning.
The applicant’s lawyer, submitting a petition to the chief public prosecutor’s
office, filed a criminal complaint against the public officers, who had arrested
the applicant on the night of the incident. In the petition, it was briefly asserted
that the vehicle which the applicant had got in after a burial procedure had been
stopped by the police officers without a warning, that the applicant had been
battered by being punched and kicked by the officers, and that he had been
also subjected to torture at the police station where he had been subsequently
taken. In the forensic medical report drawn up with respect to the applicant, it
was indicated that he had been subjected to battery and coercion.
At the end of the investigation conducted with respect to the applicant’s criminal
complaint, the Bismil Chief Public Prosecutor’s Office issued a decision of nonprosecution. The applicant’s challenge against this decision was dismissed by
the incumbent magistrate judge.
On the other hand, the assize court acquitted the applicant and the
accompanying persons at the end of the criminal case initiated upon the
incident. The decision thereafter became final.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicant claimed that there had been a violation of the prohibition of
inhuman or degrading treatment due to his being subjected to battery during
his arrest by the police officers and subsequently at the police station where
he had been placed under custody, as well as lack of an effective investigation
into this incident.

T HE CO U RT ’ S
ASS ESS MENT

It is evident that the forensic medical report issued with respect to the
applicant on the day of the incident is in support of his allegation that he was
battered. In the decision of non-prosecution, issued by the incumbent chief
public prosecutor’s office, it is acknowledged that the applicant was injured by
the police officers without their names being mentioned.
In their report drawn up just after the incident, the police officers noted that
the persons asked to get out of the vehicle had shown resistance while being

TURKISH CONSTITUTIONAL COURT

135

brought under control; and that they had therefore gradually applied force
to these persons. The police report reveals that there were at least 16 police
officers including those from special operations department at the incident
scene. On the other hand, 3 persons were made to get out of the vehicle in
question. Besides, there is no finding to the effect that the applicants had, at
that time, displayed an aggressive and offensive behaviour towards the police
officers or attempted to run away.
In the forensic medical report issued just after the incident, it was noted that the
applicant sustained ecchymosis and swelling on his left eye socket and nose
bleed, which could be, however, treated with a simple medical intervention.
The report issued by a state hospital before his being taken into police custody
includes the following findings: “ecchymosis, swelling and redness on the left
eye socket; scratch, redness and ecchymosis on the left shoulder; redness
on the right arm and throat; redness and ecchymosis on the back; scratch on
the left elbow; slight redness on the left renal part; and nose bleed”. It was
also indicated in the report that a computed tomography scan was necessary;
however, the scanner at the hospital was out of order.
Within the scope of the investigation conducted into the impugned incident,
no report regarding the applicant was requested from the forensic medicine
institute or the applicant was ensured to undergo a medical examination
through a tomography scanner with an advanced scanning technique. The
applicant, detained on remand following his police custody, received treatment
due to his health problems during the period when he was in the prison. This
situation casts doubt on the veracity of the finding indicated in the first forensic
medical report that the injuries sustained by the applicant could be treated
with a simple medical intervention. Therefore, it must be acknowledged that
the applicant sustained an injury to the extent that would cause facial bone
fractures as a result of the police intervention during his arrest.
Although the police officers arresting the applicant noted in the report that
the latter had shown resistance during his arrest, this argument was not
clearly substantiated by any other evidence such as footage of the incident
or statements of impartial witnesses. The police officers in question were not
heard within the scope of the investigation, and the decision of non-prosecution
referred to the police report according to which the applicant had shown
resistance to the police officers. Even if the applicant was considered to resist
the police officers, it must be still ascertained, in consideration of the extent
of the impugned injury which caused a bone fracture on the applicant’s face,
whether the force applied by the police officers was proportionate to the aim of
breaking the applicant’s resistance. However, the prosecutor’s office provided
no explanation in this regard in its decision of non-prosecution. On the other
hand, as revealed by the police report and the way in which the impugned
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incident took place, a proportionate intervention by the police officers might
have caused only a slight injury to the applicant.
In the light of these findings, although it could not be ascertained, on account
of the deficiencies in the investigation process, how the injury was caused,
it has been observed that given the severity of the injury sustained by the
applicant -albeit the difficulty inherent in the profession of police officer-, the
police intervention with respect to the applicant, who was not accused of any
physical attack, was disproportionate, even if considered to be necessary.
Upon the applicant’s criminal complaint, the chief public prosecutor office
initiated an investigation and ordered the collection of certain evidence likely to
elucidate the impugned incident. Despite this order, no inquiry was conducted
so as to determine whether any video footage of the incident could be obtained
from the police vehicles that were at the incident scene or from any nearby
workplaces that might have security cameras. Nor did the subsequent chief
public prosecutor’s office to which the investigation file was referred upon a
decision of non-jurisdiction take any step so as to eliminate this deficiency.
It also appears that the police officers, effecting the arrest within the scope
of the investigation, were not heard even in the capacity of a witness and
asked to address the claims against them. Besides, no action was taken to
identify and hear the persons having potentially witnessed the incident. These
deficiencies cast doubt on the serious effort of the public prosecutor’s office
to reveal the truth.
As a result, it has been concluded that no effective investigation was conducted
into the applicant’s allegations that he had been injured by the police officers
during his arrest.
Consequently, the Court has found a violation of the prohibition of inhuman or
degrading treatment under its substantive and procedural aspects.
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DECIS IO N F IND ING I N A D M I SS I B LE T H E A LL EG E D V IO L ATIO N O F THE
P ROHIB ITIO N O F I L L-T R E AT M E N T AS B E I N G M ANIFE STLY IL L- FO UNDE D
Muzaffer Düzenli (no. 2017/31996, 10 November 2021)

THE FACTS

The applicant was taken into custody for allegedly getting involved in the
coup attempt staged by the Fetullahist Terrorist Organisation/Parallel State
Structure (FETÖ/PDY) on 15 July 2016, being personally present at the
Akıncı base, and organising the acts carried out in İstanbul within the scope
of the coup attempt. The applicant, detained on remand on 19 July 2016 for
attempting to overthrow the constitutional order, was placed in an F-Type
High Security Prison.
On 2 June 2017 he was taken to a single-occupancy cell after having
being placed at a three-occupancy cell. The prison’s management and
supervisory board ordered, on 6 June 2017, that the applicant could go out
to the yard for fresh air daily for an hour, that in necessary circumstances
when he was allowed out of his cell, utmost attention would be paid so
as to preclude his confrontation with other prisoners, and that necessary
measures would be taken when he was allowed to participate in prison
activities.
The applicant challenged these orders before the incumbent execution
judge which, however, dismissed the challenge. The dismissal decision
became final by the decision of the incumbent assize court which
ultimately rejected the applicant’s appeal. Thereafter, he lodged an
individual application, seeking an interim measure. The Court, examining
the applicant’s application, refused his request for an interim measure as
his placement in a single-occupancy cell did not pose a severe threat to his
life or his physical or mental integrity.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicant claimed that there had been a violation of the prohibition
of ill-treatment due to his placement in a single-occupancy cell and his
entitlement to fresh air alone and only for an hour on a daily basis.

THE CO U RT ’ S
ASSESS MENT

The applicant was placed in a single-occupancy cell and allowed to have
access to fresh air alone and for an hour on a daily basis for a period of
nearly two years until his conviction. As from 19 April 2019, when the
decision convicting him became final, he continued to be held in a singleoccupancy cell as a convict.
It appears that the cell where the applicant has been placed is not indeed
a cell designed for solitary confinement, and that given its size and that it
has a window for fresh air and appropriate and sufficient parts allocated for
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toilet and shower, his cell conforms to the conditions set by the European
Prison Rules adopted by the Committee of Ministers of the Council of
Europe.
Following 6 June 2017, the applicant was allowed to have access to fresh
air alone and daily for an hour. Besides, during that period when he was
allowed to go out yard for fresh air, he had the opportunity to communicate
with the other prisoner having access to fresh air in the same yard. He
also had several visits, contact and non-contact, with his family and lawyer.
Therefore, the Court has considered that the applicant, who was not fully
deprived of the opportunity to have contact with his family, the outside
world and other prisoners, was not subject to a sensory and social isolation.
In the present case, the conditions and duration of the applicant’s detention
did not attain the minimum threshold required to constitute an ill-treatment.
Consequently, the Court has declared the alleged violation of the prohibition
of ill-treatment inadmissible for being manifestly ill-founded.
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J U D G MENT F IND I N G V I O L AT I O N S O F T H E R IGHT TO BE E L ECTE D AND E NGAGE IN
P OLITICA L ACTIV I T I E S A N D R I G H T TO P E RSO NAL L IBE RT Y AND SEC URIT Y DUE TO
T HE FA ILU R E TO E N FO RC E T H E CO N ST I T U T IO NAL CO URT ’ S J UDGM E NT
Kadri Enis Berberoğlu (3) [Plenary] (no. 2020/32949, 21 January 2021)

T HE FACTS

An investigation was launched against the applicant, who was a member
of parliament (MP) at the material time, for disclosing certain information
which was subsequently reported in a newspaper. A motion (fezleke) was
prepared in order to lift the applicant’s parliamentary immunity, and shortly
afterwards, a law was adopted by the General Assembly of the Grand
National Assembly of Turkey (“GNAT”) whereby Provisional Article 20 was
added to the Constitution. The relevant article rendered the parliamentary
immunity inapplicable for the investigations and prosecutions pending
against MPs by its adoption date.
Following the lifting of the applicant’s parliamentary immunity, the İstanbul
Chief Public Prosecutor’s Office indicted the applicant for various offences.
At the end of the proceedings before the 14th Chamber of the İstanbul
Assize Court and the regional court of appeal, the applicant was sentenced
to 5 years and 10 months’ imprisonment for collecting and disclosing
confidential information relating to the security of the State.
While the applicant was detained pending trial, he was re-elected as
an MP. Thereupon, he applied to the Court of Cassation for his release,
stating that he was entitled to parliamentary immunity again. The Court
of Cassation, in the first place, held that the applicant was not entitled
to parliamentary immunity, and thus dismissed his request for stay of
proceedings. Afterwards, the Court of Cassation upheld the decision of the
regional court of appeal. The applicant lost his status as an MP after his
sentence had been read out at the GNAT on 4 June 2020.
On 17 September 2020, the Plenary of the Court unanimously held that
the applicant’s right to personal liberty and security as well as his right
to be elected and engage in political activities had been violated (no.
2018/30030).
The Court’s judgment was sent to the 14th Chamber of the İstanbul Assize
Court which subsequently held that there was no ground for a retrial. The
applicant’s lawyers appealed the decision. The 15th Chamber of the İstanbul
Assize Court, having examined the appeal, concluded that there was no
ground to make a decision on the appeal. The applicant ultimately filed an
individual application for the third time.

T HE A PPL ICA NT ’ S
A LL EG ATIO NS

The applicant claimed that his right to be elected and engage in political
activities as well as his right to personal liberty and security had been
violated on the respective grounds that the judgment of the Court finding a
violation was not enforced and that his sentence continued to be executed.
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1. Alleged Violation of the Right to be Elected and Engage in Political Activities
T HE CO U RT ’ S
ASSE SS MENT

In the present case, the 14th Chamber of the İstanbul Assize Court, specifying
that the Court, through its judgment, interfered in the jurisdiction and
competence of the inferior courts, held that there was no ground for a retrial
and ordered the continued execution of the applicant’s sentence. Having
examined the applicant’s appeal, the 15th Chamber of the İstanbul Assize Court
held that there was no ground to make a decision on the appeal since it was
the İstanbul Regional Court of Appeal vested with the jurisdiction to hold a
retrial.
There is no exception to the provision stipulating that the Court’s judgments
are binding, which is enshrined in Article 153 of the Constitution. Accordingly,
courts and other bodies exercising public power cannot refrain from enforcing
or complying with the Courts’ judgments.
The Constitution does not authorise the public authorities and inferior courts
to resist or question the binding nature of the Court’s judgments. The binding
nature of the Court’s judgments covers the power to indicate the steps needed
to be taken and to designate the authority that will redress the consequences
of the violation.
Non-enforcement of the Court’s judgment and failure to redress the
consequences of the violation clearly fall foul of the Constitution and are
contrary to the will of the constitution-maker.
Despite the Court’s judgment finding a violation of the applicant’s right to
be elected and engage in political activities safeguarded by Article 67 of the
Constitution, the failure to redress the violation and its consequences once
again resulted in the infringement of the same right of the applicant.
2. Alleged Violation of the Right to Personal Liberty and Security
The applicant, who was stripped of his status as an MP after his sentence had
been read out at the GNAT, was placed in a penitentiary institution on 5 June
2020. Although the Court had found violations of the applicant’s said rights,
the first instance court considering that there was no ground for a retrial,
ordered the continued execution of his sentence. The applicant’s subsequent
appeal was also dismissed.
It has been concluded that the decisions made by the inferior courts run
contrary to the wording of the Constitution. Thus, the applicant’s continued
placement in the penitentiary institution as a convict lacks a legal basis and is
therefore in breach of Articles 83, 153 and 19 of the Constitution.
Consequently, the Court has found a violation of the applicant’s right to
personal liberty and security.
3. Further Explanations regarding the Judgment
The Court asked the 14th Chamber of the İstanbul Assize Court to take the
following actions in order to redress the violations found in the applications
of Kadri Enis Berberoğlu (2) and Kadri Enis Berberoğlu (3):
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i. To initiate the retrial proceedings;
ii. To stay the execution of the applicant’s sentence;
iii. To relieve the applicant of his status as a convict; and
iv. To adjourn the proceedings pending the outcome of the retrial.
The Court has stated that it is obligatory to fulfil the aforementioned procedures.
The state governed by rule of law, enshrined in Article 2 of the Constitution,
is not just rhetoric. In a country where the bodies, courts and individuals
exercising public power act contrary to the law, a state governed by rule of law
ceases to exist.
Despite the explicit provision included in Article 153 of the Constitution referring
to the binding nature of the Court’s judgments, the failure to enforce the said
judgments on any ground results in grave violations of the principle of rule of
law, as well as of the constitutional order based on this principle.
In this scope, arbitrary decisions, which mean to contravene the legal order
prescribed by the Constitution thereby resulting in the violations of the
individuals’ fundamental rights and freedoms under various pretexts and
unlawful attitudes and behaviours, are not acceptable in any legal system.
It is clear that in case of a failure to comply with the constitutional provisions in a
state governed by rule of law, criminal, administrative and legal responsibilities
will arise with regard to those concerned.
Maintaining the constitutional order is not incumbent solely on the Constitutional
Court. Constitutional institutions, bodies exercising public power, natural or
legal persons also have an obligation to protect the Constitution and abide by
constitutional provisions.
It is not incumbent only on the inferior courts to redress the violations found
by the Court in the applications of Kadri Enis Berberoğlu (2) and Kadri Enis
Berberoğlu (3) and to comply with the relevant judgments, but also on the
other bodies exercising public power, particularly the GNAT and the Council of
Judges and Prosecutors. For this reason, the violation judgments should also
be communicated to the relevant institutions.

TURKISH CONSTITUTIONAL COURT

143

JU DG MENTS IN TH E CAS E S I N VO LV I N G A LL EG E D FAILURE O F THE
INFE R IO R CO U RTS TO E X EC U T E T H E CO N ST I TUTIO NAL CO URT ’ S
VI OL ATIO N JU D G M E N TS
Erol Eşrefoğlu (no. 2018/23111, 1 July 2021),
Behzet Çakar and Others (2) (no. 2019/2333, 1 July 2021)

THE FACTS

The applicants lodged an individual application with the Court
after the decisions convicting them had become final. Examining
the applications, the Court ordered a retrial in both cases. The
applicants accordingly applied to the incumbent assize courts,
seeking the re-opening of the proceedings and the stay of the
execution of their imprisonment sentences. However, the assize
courts dismissed the requests as there was no ground to conduct a
retrial and stay the execution of the imprisonment sentences. Upon
the finalisation of the decisions, the applicants once again lodged
individual applications with the Court.

THE A PPL ICA NTS ’
A LLEG ATIO NS

The applicants claimed that the continued execution of their
imprisonment sentences, albeit the violation judgment previously
rendered by the Court in their cases, had been in breach of their
right to personal liberty and security.

THE CO U RT ’ S
ASSESS MENT

In the present cases, the applicants maintained that they had been
deprived of their liberty in the absence of a justified decision due
to the erroneous interpretation of statutory provisions, albeit the
violation judgment where the Court had ordered a retrial.
Therefore, the main issue to be resolved in the present cases is
whether the failure of the inferior courts to order the stay of execution
of imprisonment sentences at the end of the retrial conducted in line
with the Court’s violation judgment constituted a breach of the right
to personal liberty and security.
As regards the Applicant Erol Eşrefoğlu
In the present case, the Court ordered, in its previous judgment,
the communication of its judgment to the incumbent trial court so
as to ensure the redress of the violation found by the Court and
the consequences thereof. However, this judgment does not include
any compulsory step required to be taken by the inferior courts for
redress, other than a retrial. Thus, it should be acknowledged that as
the Court did not order the revocation of the first instance decision,
it was at the inferior courts’ discretion to order the suspension of the
execution of imprisonment sentence during the retrial.
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The Court’s previous judgment finding a violation of the right to a reasoned
decision does not sever the link between the applicant’s post-conviction
detention and his conviction. Therefore, the order for a retrial does not
have a bearing on the nature of the applicant’s detention. In this sense, it
cannot be said that the applicant has been deprived of his liberty based on
a criminal charge.
It appears that the continued execution of the decision convicting the
applicant was ordered on the basis of that previous decision which had
been finalised. In this sense, the decision ordering the continued execution
of the applicant’s conviction is based on a conviction decision that was
already issued by a competent court as well as lawful, within the meaning
of Article 19 § 2 of the Constitution.
Consequently, the Court has found no violation of the right to personal
liberty and security.
As regards the Applicant Behzet Çakar
In its previous judgment rendered by the Court in the present case, the
Court found a violation of the right to a fair hearing in conjunction with the
right to legal assistance. Along with the retrial, the Court also ordered the
revocation of the first instance decision, as a redress of the violation found
in the case.
The inferior court had to take the necessary steps indicated by the Court in
its violation judgment so as to eliminate the consequences of the violation
and thus to revoke its decision.
Besides, as a consequence of the decision to be issued by the inferior court
at the end of the retrial conducted in line with the violation judgment, it was
requisite to ensure the discontinuation of the applicant’s post-conviction
detention, which no longer had a basis. Accordingly, the inferior court must
order the immediate stay of execution of the applicant’s imprisonment
sentence while revoking its previous decision in line with the Court’s
violation judgment.
As a result, the inferior court should have, in accordance with the violation
judgment previously rendered by the Court in the applicant’s case, ordered
the revocation of its decision as well as the discontinuation of his detention
that no longer had any basis (stay of execution). However, in the present
case, the inferior court dismissed the applicant’s request for the stay of
execution of his imprisonment, and thus the applicant’s post-conviction
detention continued even for a certain period of time, which constituted an
unlawful interference with his right to personal liberty and security.
Consequently, the Court has found a violation of the right to personal
liberty and security.
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JU DG MENT F IND IN G N O V I O L AT I O N O F T HE RIGHT TO PE RSO NAL
LI BE RT Y A ND S EC U R I T Y D U E TO T H E L AW FU L NE SS O F DETE NTIO N
Nuriye Gülmen and Semih Özakça (no. 2017/27678, 15 September 2021)

THE FACTS

The applicants, who were an academic and a teacher at the relevant
time, were dismissed from public office under the relevant state
of emergency decree-law following the coup attempt of 15 July.
Staging a sit-in protest for reinstatement to their previous posts, the
applicants then embarked on a hunger strike. The applicants taken
into custody on 14 March 2017 within the scope of an investigation
initiated by the incumbent chief public prosecutor’s office were
released on probation. At the end of the investigation, the applicants
were indicted for being a member of a terrorist organisation and
disseminating its propaganda. Upon the acceptance of the
indictment, a criminal case was filed against them before the
incumbent assize court.
On the other hand, the applicants were taken into custody on 23
May 2017 after a search at their homes, within the scope of another
investigation conducted by the chief public prosecutor’s office. The
magistrate judge ordered their detention for being a member of a
terrorist organisation and contravening Law no. 2911. A new criminal
case was filed against the applicants. The assize court then decided
to join these two criminal cases. At the end of the hearing of 20
October 2017, the assize court released Semih Özakça. Having
heard certain witnesses during the proceedings, the assize court
ultimately acquitted Semih Özakça and sentenced Nuriye Gülmen
to 6 years and 3 months’ imprisonment but also ordered the latter’s
release. The applicants appealed the first instance decision. The
appellate examination of their case was still pending before the Court
of Cassation by the examination date of this individual application.

THE A PPL ICA NTS ’
A LLEG ATIO NS

The applicants claimed that although they had complied with
the measure of probation applied within the scope of a pending
investigation, they had been taken into custody and detained, within
the scope of another investigation, based on the evidence that might
be basis of the same criminal charge, which was in breach of their
right to personal liberty and security.

THE CO U RT ’ S
ASSESS MENT

In the present case, two separate investigations were conducted
against the applicants. It appears that before the assize court
accepted the indictment issued with respect to the applicants within
the scope of the first investigation, the latter had been arrested and
taken into custody within the scope of another investigation and
subsequently detained on remand for being a member of a terrorist
organisation and contravening Law no. 2911. On the other hand,
the indictment issued at the end of the first investigation was also
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accepted on the very same date. Considering the legal interrelation between the
cases, the assize court decided to join them.
In the present case, the considerations that the applicants had chanted slogans
peculiar to the relevant terrorist organisation, that the activities performed by
them had been supported by the formations -stated to have a link with the said
organisation- on the web-sites and social media accounts that were followers
of the organisation, that calls in support of their acts had been made, that the
applicants had shared the messages of the formations having relation with the
terrorist organisation, and that their acts had been of an intensive nature were
taken into consideration in conjunction with the elaborated witness statements
to the effect that the applicant had acted in line with the instructions of the said
terrorist organisation. In this sense, it was neither arbitrary nor unfounded for
the investigation authorities to consider the aforementioned issues as a strong
indication of the applicants’ guilt in relation to a terrorist organisation, within the
context of lawfulness of their detention.
On the other hand, the applicants maintained that the criminal charges underlying
their impugned detention had been subject of a case that had been previously filed
against them, and that the initiation of a new investigation against them and their
subsequent detention ordered on the basis of the same acts had been unlawful.
The criminal charges underlying the applicants’ detention in both investigations
are their alleged membership of a terrorist organisation. In this sense, it is inferred
from the second indictment issued by the chief public prosecutor’s office that
the acts imputed to the applicants are those they had performed after the date
on which the first indictment was issued. Therefore, it is evident that these two
charges are based on different grounds. In consideration of these facts and the
relevant case-law of the Court of Cassation, it has been concluded that bringing a
new charge against the applicants was neither arbitrary nor unfounded.
In ordering the applicants’ detention, the magistrate judges relied on the nature
of the offence of membership of a terrorist organisation, allegedly committed by
the applicants, the gravity of the sanction prescribed in the law, the risk of their
obfuscating the evidence and fleeing, the nature of the imputed act as a catalogue
offence and the insufficiency of the measures of probation. Accordingly, the
applicants’ detention due to the risks of obfuscating the evidence and fleeing had
factual basis.
The Court has considered that it was neither arbitrary nor unfounded for
magistrate judges to conclude that the detention was proportionate and
measure of probation would remain insufficient in the applicants’ case given
gravity of the corresponding sanction as well as the nature and severity of
imputed act.
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Consequently, the Court has found no violation of the right to personal liberty and
security.
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J U D G MENT F IND I N G A V I O L AT I O N O F T H E RIGHT TO RE SPECT FO R PRIVATE
LIFE D U E TO TH E D E N I A L O F T H E R EQ U E ST FO R THE C HANGE O F NAM E
H.K. [Plenary] (no. 2019/42944, 17 June 2021)

THE FACTS

The applicant brought an action against the Civil Registry Office in
accordance with Article 27 of the Turkish Civil Code no. 4721, requesting
the change of his name. In this regard, the applicant stated that his name
was known as D. in his social environment as he was using this name, that
he was a transgender person, that he faced difficulties due to the different
name stated in official records, and that his not having yet undergone a
gender reassignment surgery was not an obstacle for changing his name.
The applicant’s case was dismissed by the civil court of first instance (“civil
court”). It was stated in the reasoning of the decision, whereby Article
40 of Law no. 4721 was relied on, that D. was a female name and that
the applicant had not yet undergone a gender reassignment surgery. The
regional court of appeal dismissed the applicant’s appeal with final effect.

THE A PPL ICA NT ’ S
A LL EG ATIO NS

The applicant claimed that his right to respect for private life had been
violated due to the denial of his request for changing his name.

THE CO U RT ’ S
ASS ESS MENT

Pursuant to Article 27 of the Turkish Civil Code no. 4721, in order for a
person to bring an action for changing her/his name, there must be
reasonable grounds. The impugned provision stipulates no requirement for
a gender reassignment surgery to change one’s name. In fact, the Court of
Cassation also stressed the requirement for the existence of reasonable
grounds in such cases.
In the present case, the inferior courts required the applicant to undergo a
transgender surgery in order for him to be entitled to request the change
of his name. Article 40 of Law no. 4271 relied on by the inferior courts
stipulates the conditions whereby the request for gender reassignment
shall be accepted and the necessary change shall be made in the register
of personal status after the performance of gender reassignment surgery.
Application of the said provision, which contains no clause regarding
the change of name, as well as its having been relied on as a ground for
dismissing the applicant’s request for the change of his name cannot be
considered as a relevant and sufficient ground.
Furthermore, it is clear that the applicant provided information about his
social life, explained the reasons why he needed such a change and made
the relevant request for changing his name in line with these explanations.
However, the inferior courts apparently failed to provide relevant and
convincing reasons as to whether the applicant’s said request was justified.
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Considering as a whole, it seems that the inferior courts failed to interpret,
in compliance with the Constitution, the rules applicable in terms of the
applicant’s request for the change of his name that was an integral part of a
person’s existence and identity as well as constituted an important means
in his private life and in his relations with his family and friends.
It has therefore been concluded that the State failed to fulfil its positive
obligations concerning the right to respect for private life, since the inferior
courts failed to make an assessment in the particular circumstances of the
case regarding the change of name. Nor did their decisions contain relevant
and sufficient grounds complying with the constitutional guarantees.
Consequently, the Court has found a violation of the right to respect for
private life.
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JU D G MENT F INDI N G A V I O L AT I O N O F T H E RIGHT TO THE PROTECTIO N O F
P E RS O NA L DATA D U E TO T H E U S E O F U N L AWFUL LY O BTAINE D PE RSO NAL
DATA D U R ING D IVO RC E P RO C E E D I N G S
B.Y. (no. 2018/30296, 7 September 2021)

THE FACTS

The applicant filed a criminal complaint against her husband as the personal data submitted by the latter to the court during divorce proceedings had
been obtained via a spyware installed on the former’s mobile phone. At the
end of the proceedings before the criminal court, the applicant’s husband
was acquitted on the ground that he had not disclosed such data through
media, internet or any other means but merely relied on it during the divorce proceedings, and that he had not thus acted with any criminal intent.
Thereupon, the applicant appealed and maintained, inter alia, that the chief
public prosecutor’s office (“prosecutor’s office”) made an erroneous assessment as to the legal characterisation of the offence and that it failed to
make an assessment regarding the unlawful acquisition of personal data.
The regional court of appeal, however, upheld the decision.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicant claimed that her right to the protection of personal data under the right to respect for private life had been violated due to the failure
to establish an effective judicial system.

THE CO U RT ’ S
ASS ESS MENT

The State is expected to take preventive measures so as to prevent the
unlawful collection, processing and disclosure of personal data as well as
to show deterrent judicial reactions to those who have performed such acts
so as to prevent the occurrence of similar acts.
In the present case, a photograph, various videos, conversations and messages on the applicant’s phone were submitted as evidence during divorce
proceedings. It is clear that such data found on the applicant’s phone is
classified as personal data, and that unlawful acquisition and disclosure of
personal data is characterised as an offence in the legislation.
The State’s obligation to set up an effective judicial system necessitates
the conduct of an effective criminal investigation and prosecution into such
unlawful acts. Accordingly, an effective investigation is required to be conducted into the applicant’s allegations, and in this regard, first of all, the
incident should be clarified, as well as the conclusion should be justified in
the particular circumstances of the case.
The applicant claimed that her husband used the said spyware not only
for obtaining evidence for initiating divorce proceedings but he continued
using the program even after the proceedings were initiated. As a result
of the assessment made by the prosecutor’s office, it was concluded that
the applicant’s husband confessed the imputed acts, and therefore he was
indicted.
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Besides, although the applicant raised the same allegations during the
criminal proceedings, the criminal court, in its decision, referred to the divorce proceedings, stating that the accused performed the imputed acts in
order to secure the relevant evidence and that the relevant data was used
as evidence only during the divorce proceedings. In this regard, it has been
observed that no investigation was conducted as to which personal data
had been obtained, whether the data had been changed, how long the data
had been accessed, as well as, no explanation was made as to why the
applicant’s allegations in this regard had not been addressed.
In the present case, the inferior courts failed to make an assessment as
to the way in which the applicant’s personal data had been obtained, the
scope of obtained data and the question whether the impugned act had
pursued a legitimate aim. In addition, while the issue as to whether there
had been a criminal intent in the unlawful collection of data should have
been clarified through the examination of all allegations raised by the applicant and investigation of the evidence adduced, the judicial authorities
relied on the fact that the relevant data had not been disclosed, which was
not indeed an element of the criminal act of unlawful obtaining of data.
The inferior courts’ approach, which could lead to the impression that the
spouses had no sphere of private life against each other, was obviously
contrary to constitutional safeguards.
During the criminal proceedings, the inferior courts failed to investigate the
substantive allegations regarding the clarification of the incident and to
deepen the prosecution, but reached the conclusion relying on the grounds
with no legal basis, which was in breach of the obligation to establish an
effective judicial system.
Hence, the conditions arising from the obligation incumbent on the public
authorities so as to establish an effective judicial system were not met in
the present case.
Consequently, the Court has found a violation of the right to the protection
of personal data under the right to respect for private life.
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JUDGMENT FINDING A VIOLATION OF THE RIGHT TO RESPECT FOR FAMILY LIFE DUE TO
THE JOINT CUSTODY OF THE CHILD
Hilal Erdaş (no. 2018/27658, 6 October 2021)

THE FACTS

The applicant and E.E. have a child in common. The 4th Chamber of the Family
Court ordered that the parties would get an uncontested divorce and the
custody of the child would be granted to the father.
The applicant initiated proceedings before the 6th Chamber of the Family Court
(“the court”), requesting the change of custody. A social investigation report
was issued in the course of the proceedings. The relevant report was drawn
up after interviewing the parents and the child, but the opinions of the parents
were not taken as regards the joint exercise of custody. The court held that the
custody would be entrusted to the applicant and a personal relationship would
be established between the father and the child. E.E. appealed the court’s
decision. The Regional Court of Appeal (“the appellate court”) decided, with no
right of further appeal, that the custody of the child would be exercised jointly,
that the child would live with his father, and that a personal relationship would
be established between the child and the applicant.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

THE CO U RT ’ S
ASS ESS MENT

The applicant claimed that the right to respect for family life had been violated
on account of the decision ordering the joint exercise of the custody of the child
in common by the parents.

In the present case, the parents divorced by mutual consent, and the custody of
the child was entrusted to the father. At the end of the proceedings initiated by
the applicant seeking the change of custody, it was held that the custody would
be exercised jointly by the parents.
Pursuant to the relevant legislation, namely the Turkish Civil Code no. 4721,
as a rule, parental custody shall be exercised by the parents jointly during the
period when they are still married, while one of the spouses shall be granted
the custody in the event of separation or dissolution of marriage. However,
the relevant legislation contains no regulation stipulating that the custody
shall be exercised jointly by the parents in case of separation or dissolution
of marriage. Nevertheless, in consideration of Article 5 of Protocol no. 7 of
the European Convention on Human Rights (“the Convention”) ratified by Law
no. 6684 and the pertinent case-law of the Court of Cassation, parents may
jointly exercise the custody of child, if they have separated or divorced. On
the other hand, it appears that the procedures and principles regarding the
joint exercise of custody by the parents or the termination of such practice are
not separately and explicitly regulated in the relevant legislation. In addition,
within the scope of Law no. 6684 and the Court of Cassation’s case-law, in
the particular circumstances of the case, the joint exercise of custody by the
parents shall comply with the constitutional guarantees regarding the right to
respect for family life, provided that it is not against the child’s best interest.
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Besides, it should be noted that the primary objective in cases related to custody and
establishment of personal relationship is to determine what serves the best interest
of the child by considering the claims of the parties as well as the available evidence.
Indeed, a fair balance is to be struck between the parents’ interests and the child’s
interests, in pursuance of the best interest of the child.
Considering the proceedings as a whole, it has been observed that the applicant did
not consent to the implementation of the joint custody procedure and explicitly raised
an objection in this regard, and that the father did not apparently request the joint
exercise of custody.
Regard being had to the fact that the priority of both parties was to ensure their
entitlement to custody of the child, it can be said that the parents had disputes
regarding the exercise of custody and that thus the joint exercise of custody might
cause conflict between the parties. It has been observed that the appellate court
failed to take into consideration the said conflict in determining what served the best
interest of the child. Nor did it make an assessment as to the effects of the conflict
on the sustainability of joint custody and the psychological development of the child.
Besides, the expert report underlying the court’s decision was issued without taking
the parents’ opinions regarding the joint custody of the child, and that the inferior
courts failed to investigate whether the parents consented to the joint exercise of
custody. It has therefore been understood that the issue as to whether the joint custody
served the best interest of the child was not examined and evaluated sufficiently.
In addition, although it was found established on the basis of the expert report that
the child stayed with the applicant on the weekdays during the school term and the
former’s needs were mainly met by the applicant, as also acknowledged by the inferior
court, the appellate court failed to consider this issue in terms of the establishment
of personal relationship.
Regard also being had to the fact that the appellate court, which held that the child
would stay with the applicant from Monday morning until Thursday morning, did
not clarify why it changed the actual practice to which the child was accustomed, it
cannot be said that applicable measures were taken so as to establish the personal
relationship between the parent and the child, taking into account the circumstances
surrounding the child and the parents.
It has been concluded that whether the appropriate conditions had been met
regarding the joint exercise of the child’s custody was not investigated sufficiently
in the course of the proceedings, as well as that it could not be demonstrated, on
the basis of relevant and sufficient grounds, that the measures as regards the joint
exercise of custody and the establishment of personal relations were not against the
best interest of the child and were applicable. Accordingly, it has been concluded that
the judicial authorities failed to carry out the proceedings with due diligence paying
regard to the guarantees set forth in the Constitution concerning the right to respect
for family life as well as the principle of the best interest of the child.
Consequently, the Court has found a violation of the right to respect for family life.
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JU D G MENTS O N T H E A LL EG E D V I O L AT I O N OF THE RIGHT TO RE SPECT FO R
P RI VATE L IF E D UE TO CA N C E LL AT I O N O F PASSPO RTS
Onur Can Taştan (no. 2018/32475, 27 October 2021)
Yağmur Erşan (no. 2018/36451, 27 October 2021)

THE FACTS

The applicants’ passports were cancelled pursuant to the Decree Law no.
667 on Measures to be Taken under the State of Emergency (Decree Law
no. 667) and Law no. 6749, which prescribes that the passports possessed
by those who have been considered to have relation and connection with a
terrorist organisation shall be cancelled as a general measure, and they were
not granted a regular passport despite their demands.
The applicants’ respective challenges before the administrative courts
against the cancellation of their passports were rejected. Upon the applicants’
subsequent appeals, the regional administrative courts dismissed their appeals,
stating that the decisions issued by the inferior courts complied with the law
and procedure.

THE A PPL ICA NTS ’
A LLEG ATIO NS

The applicants claimed that their right to respect for private life had been
violated for cancellation of their passports.

THE CO U RT ’ S
ASS ESS MENT

It has been understood that the applicants had close professional and personal
ties with the country to which they wanted to go and that therefore the denial to
issue them a passport affected their private life. In consideration of this situation,
it has been concluded that the measures taken, namely the cancellation of the
passports and the rejection of the request for regular passports, constituted an
interference with the right to respect for private life enshrined in Article 20 of
the Constitution.
The impugned interference would be in breach of the guarantees afforded to
the applicants under Articles 13 and 20 of the Constitution, if applied during
ordinary period; however, whether it constituted a legitimate measure during
the state of emergency period should be addressed under Article 15 of the
Constitution, whereby the suspension and restriction of fundamental rights and
freedoms in times of emergency is regulated.
Pursuant to Article 15 of the Constitution, in times of war, mobilization or a state
of emergency, the exercise of fundamental rights and freedoms may be partially
or entirely suspended, or measures derogating the guarantees embodied in
the Constitution may be taken. However, this provision should not necessarily
be interpreted as granting unlimited powers to the public authorities. The
measures that are contrary to the safeguards enshrined in other constitutional
provisions shall not set aside the rights and freedoms laid down in Article 15 § 2
of the Constitution, not violate the obligations arising from international law and
be to the extent required by the exigencies of the situation.
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The right to respect for private life is not among the inviolable core rights
enumerated in Article 15 § 2 of the Constitution, that is to say, it may be suspended
in times of war, mobilization or a state of emergency. It is therefore possible to
take measures regarding this right, during the state of emergency, contrary to the
safeguards enshrined in the Constitution.
Accordingly, in the present cases, it should be determined whether the
cancellation of the applicants’ passports was a measure to the extent required by
the exigencies of the situation under Article 15 of the Constitution. Undoubtedly,
in this determination, the circumstances causing the declaration of the state of
emergency in our country and the conditions that emerged after such declaration
and changed within the process, as well as the particular circumstances of the
present cases and the applicants’ attitude will also be considered.

As regards the Applicant Onur Can Taştan
It has been observed that there was no criminal investigation or prosecution
conducted against the applicant, nor was there a court decision prescribing a
ban on his travel abroad, for his alleged affiliation with a terrorist organisation and
thus having been involved in activities posing a threat to the national security. It
has therefore been understood that the impugned measure was solely based on
an administrative act.
Besides, in view of the decision issued by the inferior court, it has also been
observed that the incumbent court confined itself to the ground submitted by
the administration for cancelling the applicant’s special passport and failed to
elaborate the grounds for rejection of the applicant’s request for a regular
passport, in consideration of his particular circumstances.
In addition, the applicant’s special passport was cancelled on 18 August 2016;
his request of 3 March 2017 for a regular passport was dismissed; and he could
obtain a regular passport on 7 February 2020. In this regard, given that there was
no criminal investigation or prosecution initiated against the applicant or a court
decision precluding his travel abroad, the impugned measure was applied for a
long time based on an administrative act.

Application of Article 15 of the Constitution
In the circumstances of the case, it should be underlined that no criminal
investigation was launched against the applicant for his alleged involvement in
the coup attempt or affiliation with the Fetullahist Terrorist Organisation/Parallel
State Structure (FETÖ/PDY) staging the coup attempt or any other terrorist
organisation. For this reason, the aim pursued by the impugned acts against
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the applicant cannot be said to prevent his fleeing abroad so as to preclude him
from rendering the investigation and prosecution processes ineffective. The only
measure applied with respect to the applicant was his dismissal from the public
service under a Decree Law issued during the state of emergency.
Restriction of entry to and exit from the country for a definite period of time, during
the state of emergency, in respect of those suspected of having links with certain
formations or groups posing a threat to the national security may be considered
legitimate; however, such a measure should not be applicable for an indefinite
period of time, and the process of getting a passport should not be rendered
indefinite.
In this sense, regard also being had to the adverse effect of the impugned measure
on the applicant’s private life, it has been considered that the obligations incumbent
on the state especially in terms of the proceedings should also be fulfilled under
the state of emergency. It has therefore been concluded that the applicant’s
having been denied to obtain a regular passport, as a measure, continued for
an indefinite period of time based on an administrative act and regardless of his
particular circumstances, which was neither compulsory nor proportionate.
Hence, Article 15 of the Constitution, whereby the suspension and restriction of
the exercise of fundamental rights and freedoms during the state of emergency
is regulated, did not justify the impugned interference with the right to respect for
private life -namely cancellation of the applicant’s passport and his deprival of the
opportunity to obtain a passport for a long time- which was incompatible with the
safeguards enshrined in Articles 13 and 20 of the Constitution.
Consequently, the Court has found a violation of the right to respect for private
life.
As regards the Applicant Yağmur Erşan
It has been observed that cancellation of the applicant’s passport as a measure
was based on a criminal investigation conducted against her and the aim pursued
through the said measure was to ensure the effective conduct of the investigation
process.
Besides, in view of the decision issued by the inferior court, it has also been observed
that the incumbent court confined itself to the general reason submitted by the
administration for cancelling the applicant’s passport, that no further examination
and assessment was carried out regarding the criminal investigation conducted
against her, and that the grounds underlying the impugned administrative acts
against the applicant were not elaborated in view of her particular circumstances.
Therefore, it can be said that the measure taken against the applicant was not
proven to be proportionate in a democratic society, also given her close personal
ties with the country she wanted to go.

TURKISH CONSTITUTIONAL COURT

157

Application of Article 15 of the Constitution
In the present case, there was an ongoing investigation conducted against
the applicant for her alleged membership of the FETÖ/PDY. Accordingly, the
investigation authorities reached certain data indicating that the applicant had
used the ByLock application, a program designed exclusively for the members
of the said terrorist organisation to enable the organisational communication.
In addition, the reply letter submitted by the administration to the court clearly
stated that the impugned administrative acts constituted the measures taken so
as to ensure the effective conduct of the criminal investigations under the state of
emergency. Thus, in consideration of the applicant’s situation and attitude during
the investigation process, it can be said that the measures intended to prevent
the applicant’s fleeing abroad should be considered legitimate under the state of
emergency.
Besides, the administrative acts regarding the cancellation of the applicant’s
special passport and dismissal of her request for a regular passport were
performed on the same grounds and in accordance with the same legislation
during the state of emergency; her allegations were mainly related to the grounds
of the administrative acts; and the applicant did not make any explanation nor did
she submit documents regarding the subsequent process.
It has been understood that the court reached a conclusion by considering the
relevant legislation, the findings specified in the administration’s reply letter,
the conditions of the state of emergency and the aforementioned measure as a
reasonable way to maintain public order and security in terms of the fight against
terrorist organizations. In this regard, it has been considered that the cancellation
of the applicant’s passport was a measure to the extent required by the exigencies
of the situation under the conditions of the state of emergency.
Thus, it has been concluded that the impugned interference with the applicant’s
right to respect for private life, which was incompatible with the safeguards
enshrined in Articles 13 and 20 of the Constitution, complied with the criteria laid
down in Article 15 of the Constitution allowing for the suspension and restriction
of the exercise of fundamental rights and freedoms during the state of emergency.
Consequently, the Court has found no violation of the right to respect for private
life.
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E . JU DGM EN TS CON C ERN I N G T H E F R E E D O MS
O F EX PRESS I ON AN D T H E P R E SS
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JU DG MENT F IND IN G N O V I O L AT I O N O F T H E FRE E DO M O F E X PRE SSIO N DUE TO
BE ING PU NIS HED FO R A I D I N G A T E R RO R I ST O RGANISATIO N BY HO L DING A TRAINING
MEET ING INTEND E D FO R A T E R RO R I ST O RG ANISATIO N
Hanifi Yaliçli [Plenary] (no. 2014/5224, 10 June 2021)

THE FACTS

Upon the denunciation to the police emergency line to the effect
that persons having a link with the PKK terrorist organisation had
been planning to make an attack, the police found out that an arrest
warrant had been already issued with respect to E.Z., one of the
persons reported in the denunciation. Then, the police officers went
to the given address. It was observed that the lights were switched
on at the house located at the address; that in front of the window,
there were two persons who could not be identified; and that these
two persons acted swiftly and in panic as soon as they had realised
the police officers. As those inside the house refused to open the
door, the police officers used force to make the door opened. Inside
the house, there were E.Z., O.K. and 12 other persons revealed
to be university students, along with the applicant. Having got a
burning smell inside the house and seen the smoke coming out of
the bathroom, the police officers went to the bathroom and found
several documents a large part of which had been already burnt
inside the bath.
At the end of the search conducted at the house, several documents
pertaining to the PKK terrorist organisation and its affiliated
formations, the contents of which would later be explained in detail
in the first instance decision, were seized. It was revealed that the
impugned documents involved certain comprehensive information
regarding the ideology, aims, human resources and methods of the
PKK terrorist organisation as well as contained stories, poetry and
marches where the members of the PKK terrorist organisation, who
had been killed by the security forces, were glorified, and information
regarding the responsibilities and conducts of the unarmed members
of the organisation.
In line with the information and documents seized, an investigation
was launched against E.Z., the applicant and 2 other persons for
their alleged membership of the PKK terrorist organisation. Within
this scope, the applicant was detained on remand. The trial court
considered that the act imputed to the applicant constituted the
offence of aiding a terrorist organisation and sentenced him to 6
years and 3 months’ imprisonment. The first instance decision was
ultimately upheld by the Court of Cassation.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicant maintained that his freedom of expression had been
violated on the ground that he had been sentenced for aiding
a terrorist organisation due to his holding a meeting where the
documents seized and thoughts expressed were classified by the
inferior courts as a training activity of the said terrorist organisation.
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In the present case, it must be primarily ascertained whether Article
220 § 7 of the Turkish Criminal Code no. 5237, the provision applied to
the applicant’s case, was sufficiently precise and clear to enable him to
reasonably foresee the probable consequences of his certain acts.
In democratic societies, it has become necessary to interfere with the
acts and actions intended for the achievement of the aims of the terrorist
organisations or performed to aid or support them, and the law-makers
accordingly adopt a crime and punishment policy. In Turkish law, such acts
serving for the achievement of the aims pursued by a terrorist organisation
are classified as the offence of aiding a terrorist organisation and
criminalised as a separate offence.
In this scope, in the present case, the law-maker does not provide, in Article
220 § 7 of the Code no. 5237, an explanation as to the conducts which
may constitute the offence of aiding a terrorist organisation or exhaustively
enumerate the probable acts of such nature, but introduces a general and
abstract arrangement. The difficulty in foreseeing the terrorist acts due
to their changing and developing nature and the wide variety of acts and
actions which would amount to an aid to terrorist organisations has urged
the law-maker to define this offence as a consequence-based offence
(“serbest hareketli suç”).
In the event that an offence qualified as a consequence-based offence
due to social needs and the requirements of criminal law discipline is
turned into a conduct offence (“bağlı hareketli suç”), it would lead to the
decriminalisation of several acts and actions which are not among those
exhaustively listed in the law but are likely to lead to the same consequence
indicated in the law, thus leaving them unpunished. Like as regards the
several other offences, the probable conducts that would constitute the
offence of aiding a terrorist organisation -classified as a consequencebased offence- cannot be separately and explicitly enumerated in the law,
and such a situation does not per se affect the certainty of the relevant
provision.
Given the wideness of the discretionary power exercised by States as to
crime and punishment policies regarding fight against terrorism, making a
reference, in relation to a sanction prescribed in a provision, to the sanction
of another offence, and attributing similar degree of gravity to both offences
as a criminal policy –as in the present case– do not constitute a sufficient
ground for qualifying the given provision as indefinite. From the standpoint
of the principle of legal certainty, such a conclusion is reached on the
basis of the question whether the expressions included in the provision
allowing for interference with fundamental rights and freedoms as well as
the application of the provision are precise and foreseeable for all those
who are or who may potentially be in that position.
The abstract nature, to a certain extent, of a provision which may thus
become more comprehensible through legal assistance cannot be per
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se considered to be in breach of the principle of foreseeability. In this sense,
it is undisputed that the term aiding, embodied in the relevant provision,
becomes comprehensible at least through a legal assessment or a legal
assistance. The lack of a clear definition as to the act of aiding or of an
exhaustive list of the acts and actions which might amount to aiding does
not render per se the said provision ambiguous. Nor have the practices of
the supreme courts made the provision unforeseeable.
The Convention on the Prevention of Terrorism (“Convention”) envisages
that for the prevention of terrorism, three separate acts, namely public
provocation to commit a terrorist offence, recruitment for terrorism and
training for terrorism, be considered to constitute an offence.
In the present case, the applicant contributed to the holding of the
impugned meeting which had been classified by the first instance court as
a training activity. It is difficult to qualify it as a form of training defined in
the Convention. However, it may be said to serve the purpose of soliciting
persons to join the PKK terrorist organisation and may be accordingly
qualified as “recruitment for terrorism”.
As set forth in the Convention, with a view to preventing terrorism, states
may criminalise any acts and actions in line with their national laws within
the scope of their obligations to take effective measures so as to prevent the
dissemination of terrorist propaganda in a way that would provoke people
to commit terrorist acts, the recruitment for terrorism and the provision of
trainings for terrorism.
In the present case, the first instance court reached the conclusion that
the applicant’s acts and actions constituted the offence of aiding a terrorist
organisation through a comprehensive assessment. The first instance court,
dealing with the applicant’s case in several aspects, demonstrated how
and on which grounds the seized documents -revealed to contain various
information regarding organisational training- were relied on as evidence in
the applicant’s conviction for the said offence. It also established that the
applicant’s acts served, as a whole, the aim of the organisation. The court
plausibly explained the pressing social need underlying the impugned
interference with the applicant’s freedom of expression and how it struck
the fair balance between the legitimate aims sought to be achieved and
the applicant’s freedom of expression. It accordingly concluded that the
applicant intending through his acts and actions to incite violence and to
ensure proliferation of undemocratic methods had posed a severe threat
to democratic order.
In consideration of the grave consequences of terrorist offences on
individuals, society and state, the Court has considered that the sentence
imposed on the applicant served to ensure a fair balance required to be
struck between the society’s right to live in an environment free of terrorism
and the applicant’s freedom of expression, thus being proportionate.
Consequently, the Court has found no violation of the freedom of expression.
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JU D G MENT F INDI N G V I O L AT I O N S O F T H E RIGHT TO STAND FO R E L ECTIO NS
A ND ENG AG E IN P O L I T I CA L ACT I V I T I E S AS WE L L AS FRE E DO M O F E X PRE SSIO N
OF TH E A PPL ICA N T, A N M P
Ömer Faruk Gergerlioğlu [Plenary] (no. 2019/10634, 1 July 2021)

THE FACTS

The chief public prosecutor’s office indicted the applicant on 4 August
2017 for the offence of disseminating propaganda on behalf of a terrorist
organisation on the ground of having shared news on his social media account. The incumbent assize court sentenced the applicant to 2 years and
6 months’ imprisonment for the imputed offence. Thereupon, the applicant
appealed on points of law and facts against the assize court’s decision. In
the course of the appeal proceedings, the applicant, who was elected as a
member of parliament (MP) from the People’s Democratic Party (HDP) on
24 June 2018, filed an application with the Regional Court of Appeal, seeking a stay of proceedings pursuant to Article 83 § 2 of the Constitution. The
latter dismissed the applicant’s request for stay of proceedings as well as
his appeal on the merits with no right of further appeal.
Pending the execution of the applicant’s final sentence, he became entitled
to lodge an appeal on points of law as per Law no. 7188. Having reviewed
the applicant’s appeal, the Court of Cassation dismissed the applicant’s
request for stay of proceedings as well as his appeal on the merits, and
ultimately upheld the applicant’s imprisonment sentence. The applicant lost
his status as an MP after his sentence had been read out at the Grand
National Assembly of Turkey (GNAT) on 17 March 2021. Afterwards, the
Ankara Chief Public Prosecutor’s Office took the necessary steps to proceed with the execution of the applicant’s sentence, and the applicant was
placed in the penitentiary institution on 2 April 2021.
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The applicant claimed that his right to stand for elections and engage in
political activities as well as his freedom of expression had been violated on
the respective grounds that the proceedings against him were continued
even after he had been entitled to parliamentary immunity for being elected as an MP and that he was charged with disseminating propaganda on
behalf of a terrorist organisation on account of a post he had shared on his
social media account.

A. Alleged Violation of the Right to Stand for Elections and Engage in
Political Activities
1. The scope of the phrase “cases specified in Article 14 of the Constitution” embodied in Article 83 § 2 of the Constitution
The basic framework of parliamentary immunity in the Turkish legal system
is regulated in Article 83 § 2 of the Constitution where it is stipulated that
MPs cannot be detained, interrogated, arrested or tried unless the GNAT
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decides otherwise. However, parliamentary immunity is not regulated in absolute
terms under the Constitution. Article 83 introduces certain exceptions and limitations
to such immunity. “Cases specified in Article 14 of the Constitution as long as an
investigation has been initiated before the election”, as enshrined in Article 83 § 2 of
the Constitution, are also excluded from the parliamentary immunity.
Article 14 § 1 of the Constitution does not allow to duly designate, and thereby to
interpret in a way ensuring certainty and foreseeability, the phrase “cases specified
in Article 14 of the Constitution” embodied in Article 83 § 2 of the Constitution, thus
the offences excluded from the parliamentary immunity for falling within the scope
of Article 14 § 1, solely through the decisions of judicial authorities. Considering the
practice and tradition of the GNAT, the applicant, as an MP, cannot be reasonably expected to foresee during his term of office that the judicial authorities might conclude
that he would not be entitled to parliamentary immunity, interfering with his freedom
of expression, even if the investigation had been launched before his election.
In view of all above, with reference to Article 14 § 3, and Article 67 § 3 of the Constitution whereby the right to elect, to stand for elections and engage in political activities
is regulated, it has been concluded that certainty and foreseeability cannot be ensured through the interpretations of judicial authorities, rather than a regulation introduced by the legislator, as to which offences fall within the scope of the phrase “cases
specified in Article 14 of the Constitution” stated in Article 83 § 2 of the Constitution.
2. Denial of Parliamentary Immunity by Judicial Authorities
In determining that the parliamentary immunity is lifted on account of investigation
and prosecution conducted into an offence falling within the scope of the cases set
forth in Article 14 of the Constitution, the Court has set out a series of principles, in
accordance with the Constitution, regarding the gravity of the accusation.
The Court has pointed to the assessments to be made by the competent judge or
public prosecutor on the gravity of the accusation while deciding on denial of the
parliamentary immunity, in view of Articles 67 and 83 of the Constitution together.
The Regional Court of Appeal and the Court of Cassation considered the offence of
disseminating propaganda on behalf of a terrorist organization, which was imputed
to the applicant, among the offences falling within the scope of one of the “cases
specified in Article 14 of the Constitution”, without making any assessment in view of
the relevant criteria.
In similar cases, the courts are entrusted not only with determining whether the imputed offence falls within the scope of one of the “cases specified in Article 14 of the
Constitution” before continuing the proceedings, but also with establishing whether
the imputed offence has attained the level of severity required for the offences to
fall within the cases stipulated by the Constitution, which enable the withdrawal of
parliamentary immunity.
A stance to the contrary does not comply with the logic of the immunity procedure
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as well as the guarantees it seeks to ensure, and it also prevents the courts from
making assessments on the merits, such as whether the accusations are serious
enough, whether the investigation and prosecution processes serve political purposes, or whether they are disproportionate to the importance of parliamentary immunity. This is an indication of the fact that it is impossible to get a favourable result from
the objections, if it is the judicial authorities to decide on the lack of the parliamentary
immunity.
The method employed for denial of the immunity does not include all procedural safeguards which set out the margin of discretion granted to the judicial authorities and
which are necessary to prevent arbitrary acts. This method, which does not afford
guarantee to the same extent as in the procedure where the authority to decide on
the withdrawal of the parliamentary immunity is the GNAT, does not contain a procedure that urges the judicial authorities to assess whether the interference with
parliamentary immunity meets a pressing social need and whether it is proportionate.
It is obvious that the current system, which does not contain sufficient guarantees
to ensure parliamentary immunity, prevents the elected MPs from freely expressing
the views of the people, and in this sense, the participation of certain individuals or
groups in the political life of the country, thus eliminating the effect of the former’s
right to stand for elections and engage in political activities.
Article 83 of the Constitution whereby the parliamentary immunity is protected and
Article 14 of the Constitution whereby the abuse of fundamental rights and freedoms
is prohibited, become fully functional only as long as interpreted in a way to secure
the protection of democracy and based on rights. The relevant courts failed to interpret the constitutional provisions in favour of freedoms. Nor has there been a legal
system providing substantive and procedural safeguards that may lead these courts
to make such an interpretation.
It has been concluded that the applicant’s conviction at the end of the proceedings
continuing after his election as an MP and entitlement to the parliamentary immunity
resulted in the violations of his rights safeguarded by Article 67 of the Constitution,
and that the violation stemmed from the lack of a constitutional or legal regulation
involving basic guarantees regarding the protection of parliamentary immunity and
the right to stand for elections and engage in political activities, as well as ensuring
certainty and foreseeability.
Consequently, the Court has found a violation of the right to stand for elections and
engage in political activities.
B. Alleged Violation of the Freedom of Expression
Even if it is made by terrorist organizations or their members, expression of any opinion cannot be evaluated independently of its content, context and objective meaning
and categorically excluded from the scope of freedom of expression. It should be underlined that the mere consideration that a statement was made by an illegal organization does not automatically justify any interference with the freedom of expression.
In the present case, a piece of news from a news portal -which is still accessible- was
shared on the social media. In the content of the said news, it was emphasized that
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the PKK had issued a statement where it had been stated that if a step had been
taken, “peace would have come within 1 month and the long-awaited solution would
have been achieved in fraternity”. The news also included, in detail, the views of the
Deputy Chairman of the Parliamentary Group of a political party, the former Deputy
Prime Minister and the former Speaker of the GNAT.
The impugned news contained no statement that might be regarded as an incitement to violence and that might directly or indirectly lead to the risk of committing
a terrorist offence. Neither the manner in which the applicant had shared the news
nor the expression he had used contained an element constituting an incitement to
violence. The applicant stated in his post that the terrorist organization’s statement to
the effect that the solution process should have started again was to be considered.
Moreover, the photograph accompanying the news shared by the applicant should
not be considered independently of the content of the news with which it had been
published. First of all, it should be noted that the photograph had been accompanying the said news. Regard being had to the fact that the language used in the news
had no aspect of inciting violence, the purpose of using the said photograph, when
considered together with the manner it had been used and the relevant context, was
not to justify, praise or incite the methods used by the terrorist organization that contained violence, force or threat, but to make the news more attractive and convincing,
as a reporting technique that is commonly used in the national publications. As a
matter of fact, similar photographs are frequently featured in the national written and
visual media organs.
The alleged interference with the sharing of the impugned news -which contained a
statement that could not be interpreted as an incitement to violence-, by “qualifying
it as embracement of the statement” on the sole ground that the said statement
belonged to an illegal organization or to a criminal, , resulted in the violation of the
freedom of expression. The fact that a statement belonging to a terrorist organization, which was undoubtedly newsworthy and thus reported as news together with
the views of opposing politicians was considered as “an attempt to have the terrorist
organization conceived as legitimate” may hinder the primary duty of the press as
well as the journalism.
The applicant was sentenced to imprisonment on the sole ground that he had shared
a news that had been previously published on a national news portal. It was ignored
by the judicial authorities that the impugned statement of the terrorist organization
had already been made public at the material time. Nor was there any finding that
an investigation had been launched or measures had been taken regarding the impugned news. It is even still accessible, though the applicant was punished for having
shared it. Accordingly, considering that the said news has not been the subject of any
accusations since its publication in 2016, it has been understood that the grounds
relied on by the courts in punishing the applicant were insubstantial.
In this regard, it has been concluded that the interference with the applicant’s freedom of expression did not comply with the requirements of the order of a democratic
society.
Consequently, the Court has found a violation of the freedom of expression.
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JU D G MENT F INDI N G V I O L AT I O N S O F T H E FRE E DO M S O F E X PRE SSIO N AND
THE PR ESS AS WE L L AS O F T H E R I G H T TO L EGAL RE M E DIE S DUE TO DE NIAL
OF ACC ESS TO C E RTA I N O N LI N E N E WS A RT IC L E S ( PILOT J UDGM E NT )
Keskin Kalem Yayıncılık ve Ticaret A.Ş. and Others [Plenary] (no. 2018/14884, 27 October 2021)

THE FACTS

The applicants challenged the court decisions blocking access to 129 news
articles published in a web-site of a nation-wide journal and other certain
online news sites. Upon the rejection of their challenges by the relevant inferior
courts, the applicants separately lodged individual applications with the Court.

THE A PPL ICA NTS ’
A LL EG ATIO NS

The applicants maintained that there had been violations of the freedoms
of expression and the press as well as of the right to legal remedies due to
the decisions ordering denial of access to certain news articles published on
online news sites.

T HE CO U RT ’ S
ASSESS MENT

1. Alleged Violations of the Freedoms of Expression and the Press
The Court joined 9 separate applications in view of the legal
interrelatedness ratione materiae of the cases. All cases are related to the
complaints concerning the denial of access to 129 URL addresses, which was
ordered by the incumbent magistrate judges upon the request of those who
had raised alleged violations of their rights to honour and dignity due to the
impugned expressions in the web contents.
It is evident that the denial of access to impugned news articles constituted
an interference with the freedoms of expression and the press. Article 9 of the
Law no. 5651 on the Regulation of Publications on the Internet and Combating
Crimes Committed by means of Such Publications (“Law no. 5651”), which is the
legal basis of the interference, lays down the procedure as to the examination
of the requests, filed by those who complain of an alleged violation of their
personal rights, for the removal of the relevant content, or denial of access
thereto which will directly be ordered by the magistrate judges.
The wording of Article 1 of Law no. 5651 points out that the extent of the
procedure allowing for denial of access is confined to the online content
arousing a criminal suspicion. Accordingly, a decision ordering denial of
access may be issued in case of any attack against personal rights only when
there is a suspicion that the impugned online content constitutes an offence
pursuant to the relevant penal codes. However, Article 9 of the same Law does
not include any statement which confines the extent of denial of access to the
online publication constituting an offence. Nor is there any criterion/threshold
specified therein as to the degree of the severity that the tortious act against
personal rights must attain for the employment of this procedure. Moreover,
it gives an impression that the procedures allowing for the denial of access,
which are introduced in Law no. 5651, are all in the form of a measure.
In the present case, the Court has found it necessary to address whether the
interference with the applicants’ freedom of expression was compatible with
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the requirement of being necessary in a democratic society and to accordingly ascertain whether
there was any problem emanating from the law.
The Court has already examined the procedure allowing for removal of a disputed content and
denial of access thereto, which is introduced by Law no. 5651, in a detailed way and concluded
that this procedure is a preventive measure capable of yielding exclusive and swift results, which is
intended for ensuring a more effective fight against offences committed via internet and affording
a rapid and effective protection for private life and personal rights.
However, none of the disputed decisions issued by the incumbent magistrate judges could
demonstrate the need for a rapid elimination of the interference, which was found to form an
unlawful attack against the complainant’s honour and dignity due to the impugned online contents,
without an adversarial trial being conducted. Nor could it be observed in any of these decisions
that a fair balance had been struck between the competing rights. It could not be comprehended
from the reasoned decisions –for including general expressions independent of the circumstances
of the present case– how it was found established that the impugned online publications had
constituted a prima facie and explicit infringement of personal rights.
It is the case also for the decisions issued by the magistrate judges whereby the challenges
against the decisions on denial of access were adjudicated. The magistrate judges’ decisions were
formulated in a uniform manner including, as a ground, merely a sentence that the first instance
decisions involved no unlawfulness and that the challenges were therefore dismissed. Accordingly,
the magistrate judges failed to assess whether the impugned decisions ordering denial of access
constituted a prima facie violation, as well as to address the allegations and challenges raised by
the applicants in the petitions submitted for the revocation of the decisions on denial of access and
the annexes thereto.
Nor did the decisions issued by the magistrate judges include any concrete finding that the press
had acted in breach of its duties and responsibilities and maliciously distorted the truth. Besides,
any criminal investigation or prosecution was initiated with respect to the impugned news articles
following the decisions ordering denial of access thereto. Therefore, it appears that access to the
news articles in question was blocked for an indefinite period of time. It has been thus considered
that such decisions, issued as a measure in the absence of relevant and sufficient grounds,
constituted a disproportionate interference with the freedoms of expression and the press as
having an effect for an indefinite period.
The decisions issued in the present cases by the different magistrate judges demonstrate that
the procedure allowing for denial of access, which is set forth in Article 9 of Law no. 5651, was
not applied merely in cases where it could prima facie be understood that there was a violation of
personal rights, and that the impugned decisions contradicted the principles established through
the Court’s case-law. It has been accordingly observed that Article 9 of Law no. 5651 does not
afford basic safeguards for the protection of freedoms of expression and the press, which thus
demonstrates that the violation in question stems directly from the law itself.
The procedure allowing for denial of access, set forth in Article 9 of Law no. 5651, is designated by
the law-maker as a remedy that is different from the existing trial procedures in the legal system. In
practice, upon the rejection of the challenge to the decision ordering denial of access, the decision
becomes final. Thereby, although the procedure of denial of access is defined as a measure in the
legislative intent of the said Law, access to the given online contents is blocked for an indefinite
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period of time. It is evident that such restrictions of indefinite nature pose great
dangers to the freedoms of expression and the press. In a democratic state of
law, any restriction that would preclude the exercise of a given freedom to a
disproportionate extent cannot be imposed, whatever the aim sought. Therefore,
any statutory provision which bears in form all consequences as a final decision
and which has an impact of indefinite nature must embody certain preventive
safeguards against arbitrary and disproportionate interferences.
In consideration of the fact that the decisions of the same nature, which are issued
by the inferior courts under Article 9 of Law no. 5651 and point to the existence of a
systematic problem, are based directly on the said statutory provision, it is evident
that there is a need for the re-consideration of the legal system currently operating
in the country for the prevention of similar future violations. It is indubitable that
it is at the legislature’s discretion to make statutory arrangements which are the
significant part of the state policy to be adopted in the regulation of the internet
environment. The parliament may, of course, prefer introducing a new statutory
arrangement in line with the currently-operating system. It has been considered
that in that case, any interference with an online platform should comply with the
requirements of a democratic society under Article 13 of the Constitution, and
new statutory arrangements to be introduced should provide for the minimum
standards so as not to constitute a violation of Article 26 of the Constitution.
In regard of all circumstances of the present case, the Court has concluded that
the interference with the freedoms of expression and the press, safeguarded
respectively by Articles 26 and 28 of the Constitution, due to the denial of access
to the certain websites did not satisfy the overriding requirement of a pressing
social need.
Consequently, the Court has found violations of the freedoms of expression and
the press and decided to apply the pilot-judgment procedure.
2. Alleged Violations of the Right to Legal Remedies
The right to legal remedies affords everyone raising an alleged violation of
a constitutional right the opportunity to have recourse to administrative and
judicial remedies whereby he may have his allegations examined and which are
reasonable, accessible and capable of precluding the occurrence or continuation
of a given violation or redressing the consequences thereof.
The existence of the opportunity to challenge the impugned decisions ordering
denial of access as per Article 9 of Law no. 5651 is not per se sufficient, but it
must offer a prospect of success also in practice. The applicants could indeed
have the opportunity to challenge the impugned decisions ordering denial of
access before the relevant authorities as an ordinary remedy. However, these
authorities failed to take into consideration the applicants’ allegations and
evidence, to exert an effort to balance the competing interests, and to assess
whether the impugned interference in the form of the denial of access to certain
online contents had complied with the requirements of a democratic society and
had been proportionate. Accordingly, it has been concluded that the remedy
whereby the applicants could challenge the impugned decisions was not indeed
effective in the particular circumstances of the present case.
Consequently, the Court has found a violation of the right to effective remedies
and decided to apply the pilot-judgment procedure.
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JU D G MENTS O N T H E R I G H T TO H O L D ME ETINGS AND DE M O NSTRATIO N
MA RCH ES
Yasin Agin and Others [Plenary] (no. 2017/32534, 21 January 2021),
Gülistan Atasoy and Others [Plenary] (no. 2017/15845, 21 January 2021)

THE FACTS

The applicants, who are public officials, were given a warning/reprimand
as disciplinary penalties for having attended certain meetings and
demonstration marches of an unlawful nature. The actions brought by the
applicants for the annulment of the imposed disciplinary penalties were
dismissed.

THE A PPL ICA NTS ’
A LLEG ATIO NS

The applicants maintained that the imposition of a disciplinary penalty for
their attendance at certain meetings and demonstration marches was in
breach of the right to hold meetings and demonstration marches.

T HE CO U RT ’ S
ASS ESS MENT

1. As regards the Application no. 2017/32534
A disciplinary penalty was imposed on the applicants, who are teachers,
for having attended a protest under the name of “March for Respect for
Secular Education and Labour”. The demonstration organised by the Union
of which the applicants were members was banned by the Governor’s
Office, and the police intervened in the march attended by the applicants.
The applicants were given a disciplinary penalty for having participated in
a demonstration march banned by the Governor’s Office and considered
to become unlawful for blocking traffic, which amounted to performing an
act during out-of-work hours that would hamper the reputation of, and trust
in, public officials.
As acknowledged by the Court, the public officials may be imposed a
disciplinary sanction proportionate to the severity of the activities or
conducts in their private life in so far as such activities or conducts have
a bearing on their public office. However, it must be demonstrated by
administrative and judicial authorities with relevant and sufficient grounds
that the impugned activity or conduct of a given public official has had a
bearing on his public office.
In the present case, the meeting had been banned by the Governor’s Office
pursuant to Article 11 (c) of the Law on Provincial Administration. However,
there was no concrete and reasonable explanations by the administrative
organs and judicial authorities as to the reasons why the said meeting had
been considered to fall into the scope of this provision and why it was the
single solution to ban the meeting.
In addition, the incumbent court, dealing with the criminal case brought
against the applicants for having refused to disperse despite the
warnings and ultimately acquitting them, noted that the demonstration
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march where the applicants attended had not obstructed the traffic flow to an
extent which would cause an extraordinary situation. As also stated by the court, it
could not be definitely established that the applicants had committed the imputed
offence.
In the light of the abovementioned findings, the Court has considered that neither
the administrative court nor the inferior court handling the case concerning the
disciplinary penalty could provide relevant and sufficient grounds so as to explain
in which manner the applicants had acted in defiance of their status as a public
official. Accordingly, in the present case, the inferior courts failed to establish,
through a concrete assessment, any unfavourable effect of the applicants’
impugned conduct on the public service or whether their conduct had caused
damage to the reputation of, and trust in, public officials.
Therefore, the Court has concluded that it could not be sufficiently demonstrated
that the disciplinary penalties imposed on the applicants met a pressing social
need and were necessary in a democratic society; and that the impugned
disciplinary sanctions were therefore unjust.
Consequently, the Court has found a violation of the right to hold meetings and
demonstration marches.
2. As regards the Application no. 2017/15845
The applicants, who are public officials, attended certain meetings in Adana so
as to protest the incidents taking place during the Gezi Park events. They were
therefore given warning since they had displayed behaviours and conducts that
were not in keeping with the dignity of a state official. The actions brought by
the applicants for the annulment of the disciplinary penalties imposed on them
were dismissed due to the unlawful nature of the impugned meetings. Both the
administrative court and the inferior court acknowledged that these meetings
where the Gezi Park events had been protested were unlawful as being held
without a prior notice and becoming devoid of peaceful nature.
It appears that the applicants did not challenge the acknowledgment that the
meetings they had attended became devoid of peaceful nature. They merely
stated that they had not involved in any violent act.
According to the Court, the State expects its officials to instil trust and confidence
in the individuals for the proper conduct of public services. In this sense, the public
officials are charged and held liable, by the State, to abstain from performing
acts or actions which would undermine the public confidence and trust in them or
damage the reliability or prestige of the public institutions where they hold office.
In the present case, the Court has observed that although it was explicitly
foreseeable -in an extraordinary way- that the violent acts within the scope of
the Gezi Park events were still ongoing given both the meetings held in Adana
where the applicants had attended as well as the country-wide protests held for
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the same purpose, the applicants did not argue that they had left the impugned
meetings or acted in any other possible way in order to refrain from breaching
the obligations originating from their status as a public official. In this sense, it
appears that the applicants did not provide any information which would require
the Court to depart from the acknowledgement that within the scope of the
disciplinary law, the applicants had acted in breach of the obligations incumbent
on them as a public official. Regard being had to all these considerations, it has
been concluded that the disciplinary penalties imposed on the applicants had met
a pressing social need.
On the other hand, the imposition of a warning, the most lenient disciplinary
sanction prescribed in the relevant legislation, did not place an unfair burden
on the applicants’ right to assembly vis-à-vis the legitimate aim of maintaining
public order. It has been observed that the competent authorities could strike a
fair balance between the applicants’ right to hold meetings and demonstration
marches and the requirements emanating from the public officials’ duty of loyalty
to the State. Accordingly, it has been considered that the impugned disciplinary
penalties were compatible with the requirements of a democratic society.
Consequently, the Court has found no violation of the right to hold meetings and
demonstration marches.
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JU DGMENT F IND IN G A V I O L AT I O N O F T H E R IGHT TO HO L D M E ETINGS AND
DE MO NSTRATIO N M A RC H E S D U E TO CO N V I CTIO N FO R CO M M IT TING AN O FFE NC E
ON B EHA L F O F A T E R RO R I ST O RG A N I SAT I O N DUE TO AT TE NDANC E AT A
DE MO NSTRATIO N M A RC H ( P I LOT J U D G M E N T )
Hamit Yakut [Plenary] (no. 2014/6548, 10 June 2021)

THE FACTS

The applicant, participating in a demonstration held in front of a political
party’s premises, was taken into custody as a result of the incident broke
out, for committing an offence on behalf of a terrorist organisation without
being a member of it. He was released after 3 days.
The chief public prosecutor’s office indicted the applicant and four other
suspects. The 6th Chamber of the Diyarbakır Assize Court, authorised by
Article 250 of the Code of Criminal Procedure, (“court”) sentenced the
applicant to 3 years and 9 months’ imprisonment for the imputed offence.
The court also sentenced the applicant to 6 months’ imprisonment for
participating in an illegal demonstration and refusing to disperse despite
the warnings of the officers; however, it suspended the pronouncement of
the judgment.
The applicant’s subsequent appeal against his conviction for committing
an offence on behalf of a terrorist organisation without being a member of
it was upheld by the 9th Criminal Chamber of the Court of Cassation.

T HE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicant claimed that his right to hold meetings and demonstration
marches had been violated due to his conviction for committing an offence
on behalf of a terrorist organisation without being a member of it due to his
attendance at a demonstration march.

THE CO U RT ’ S
ASSESS MENT

Persons may have connection with a criminal organisation and contribute
to the threat posed by it without being a part of its hierarchical structure.
Therefore, the law-maker criminalises the act of committing an offence on
behalf of a terrorist organisation without being a member of it in Article
220 § 6 of the Turkish Criminal Code no. 5237. In accordance with the
joinder rule, the offence of committing an offence on behalf of a terrorist
organisation without being a member of it shall be punished separately in
addition to the offence committed on behalf of the terrorist organisation.
No restriction is introduced in Article 220 § 6 of Law no. 5237 with
regard to the offences committed on behalf of an organisation. However,
through a number of legislative amendments, certain offences have been
excluded from the scope of committing an offence on behalf of a terrorist
organisation without being a member of it.
Since the impugned punishment constituted an interference with a right
safeguarded by the Constitution, whether the applicant’s sentence had
been foreseeable within the meaning of Article 34 § 2 of the Constitution
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should be evaluated. In the evaluation of the foreseeability of Article 220
§ 6 of Law no. 5237, it should first be noted that the relevant law contains
no explanation as to how the phrase “offence committed on behalf of an
organisation” embodied in the said provision should be interpreted.
Certain conditions sought for the offence of membership of a terrorist
organisation are not sought with regard to a person who is not a member but
has committed an offence on behalf of the organisation; however, persons
in both categories are punished for membership of the organisation. Thus,
individuals are imposed heavy sentences for committing an offence even
allegedly bearing little relation to a terrorist organisation.
Besides, in cases where the said offence is related to the exercise of
fundamental rights, as in the present case, a strong deterrent effect is created
on fundamental rights due to the broad interpretation of the phrase “on behalf
of the organisation”. When the criteria sought for conviction in terms of Article
314 § 2 of Law no. 5237 are applied in conjunction with Article 220 § 6, they
are extended indefinitely to the detriment of those alleged to have committed
offences on behalf of the organisation.
In the present case, as noted by the inferior courts, the applicant did neither
inflict violence nor resist the police officers. He merely refused to disperse
despite the warnings of the officers. Accordingly, the only unfavourable act
attributable to the applicant was his refusal to disperse despite the warnings
during a demonstration that had been held contrary to the procedures
prescribed by the law and had no longer been peaceful due to violent acts.
The inferior courts accepted that the applicant, who was found not to have
been involved in the alleged violent acts, had performed his only unfavourable
act -refusal to disperse despite the warnings- on behalf of the organisation,
within the latter’s knowledge and in line with its purpose. Therefore, they
sentenced him for membership of a terrorist organisation in addition to the
punishment prescribed for his actual act.
As seen in the present case, there is no explicit limitation regarding the potential
acts on account of which a heavy sentence such as imprisonment shall be
imposed as per Article 220 § 6 of Law no. 5237. In this sense, the offence of
committing an offence on behalf of an organisation may be deemed to have
occurred in case of commission of any offence on behalf of the organisation.
In doctrine, there are considerations that the offences that may be committed
on behalf of a terrorist organisation are only those enumerated in Articles 3
and 4 of the Anti-terror Law no. 3713 (absolute and relative terrorist offences).
However, in practice, it is held that any offence may be committed on behalf
of the organisation, without making any distinction. In order to prevent
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inconveniences, the legislator, through a series of legislative amendments, has
tried to narrow the scope whereby Article 220 § 6 of Law no. 5237 is applied.
It appears that the offences excluded from the scope of Article 220 § 6 of
Law no. 5237 are related to the acts falling under the scope of freedom of
expression safeguarded by Article 26 of the Constitution in general and the
right to hold meetings and demonstration marches safeguarded by Article 34
of the Constitution, which is a special aspect of the former. Thus, it seems
that the legislator has sought to prevent the imposition of a heavier sentence
than the ones prescribed by the law for expressing thoughts and organising
demonstrations.
The wording of Article 220 § 6 of Law no. 5237 that was in force at the
material time was so broad, in so far as it is related to the offences that
might be categorised as those committed on behalf of the organisation, that
it failed to offer sufficient protection against the arbitrary interferences by
public authorities, as well as to prevent the punishment of individuals, in an
unforeseeable manner, for committing offences on behalf of the organisation
in addition to their actual offences.
In the present case, the applicant was sentenced to further 3 years and 9
months’ imprisonment in addition to 6 months’ imprisonment for his refusing
to disperse despite warnings of the police officers in the course of the
demonstration. It is clear that the relevant imprisonment sentence imposed on
the applicant was so severe and grossly disproportionate to the conducts of
persons having recourse to no violence. Through the amendments made by
the legislator, the objectives such as ensuring criminal justice and reducing the
deterrent effect on some fundamental rights could not be achieved.
Article 220 § 6 of Law no. 5237, whereby committing offence on behalf of
a terrorist organisation without being a member of it is regulated, as applied
with regard to the applicant, cannot be said to be definite by its content,
purpose and scope. As a matter of fact, the relevant provision fails to offer a
legal protection for the applicant against arbitrary interferences with his right
safeguarded by Article 34 of the Constitution. It has therefore been concluded
that the interference arising from the application of Article 220 § 6 of Law no.
5237 was not prescribed by the law.
It has also been concluded that the applicant’s right to hold meetings and
demonstration marches was violated since his conviction for the imputed
offence did not satisfy the lawfulness criterion.
Consequently, the Court has found a violation of the right to hold meetings and
demonstration marches and held that the pilot judgment procedure would be
applied.
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G. JUDGMENTS CONCERNING THE RIGHT TO
PROPERTY
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JU DG MENT F IND IN G A V I O L AT I O N O F T H E R I GHT TO PRO PE RT Y DUE TO THE NO NREIMBU RS EMENT O F T H E DA M AGE A R I S I N G O UT O F ROAD CO L L APSE
Kutbettin Turan and Others (no. 2018/9004, 26 May 2021)

THE FACTS

The applicants’ immovable was damaged due to the collapse of
the road as a result of the accumulation of rainwater in April 2011.
Thereafter, the building was locked up and sealed by the relevant
Municipality, and its residents were all evacuated. In January 2016
the immovable was expropriated, and the relevant amounts were
paid to the applicants.
The applicants applied to the civil court, seeking the gathering
of evidence. At the end of an on-site reconnaissance, an expert
report was issued where the rental values of the workplaces and
residences were indicated and the Municipality and Directorate
General of Highways (“the administration”) were attributed fault due
to the incident.
The applications filed, with the administration for the reimbursement
of the damage, on the basis of the expert report obtained by the
civil court were left unanswered. Thereafter, the applicants brought
full-remedy actions against the administration before the incumbent
administrative court which, however, dismissed the actions. The
applicants’ appellate requests were also dismissed by the regional
administrative court with final effect.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicants claimed that their right to property had been violated
due to the non-reimbursement of the damage they had sustained as
their building had become unusable as a result of the collapse in the
road, despite the fault attributed to the administration.

THE CO U RT ’ S
ASSESS MENT

The inferior courts acknowledged that the severely-damaged building
had been locked up and sealed and that its residents had been
therefore evacuated. However, they did not make an assessment as
to the findings in the expert report, which were regarding the fault
and amount of the damage. Nor was a new expert report obtained in
spite of the administration’s request in this sense.
The applicants maintained that they could not make use of, and
lease out, their immovable due to the neglect of duty on the part
of the administration. In support of their allegations, they relied on
the evacuation and sealing processes. Although it was undoubted
that the immovable in question could not be leased out, the inferior
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courts considered that the damage allegedly sustained by the applicants
had not been proven as no evidence in this sense was adduced before
them.
The immovable could not be used as it had remained sealed for 4 years and
8 months after the evacuation. Nor could they be leased out. Therefore, it is
evident that there was a concrete damage which went beyond the probable
loss. However, the inferior courts failed to make an assessment, on the
basis of the findings in the expert report obtained due to the interference
with the enjoyment of the right to property, as to whether there had been
any neglect of duty on the part of the administration, as alleged by the
applicants, as well as the amount of the damage sustained by the latter.
Therefore, it has been observed that in the present case, the decisions
issued by the inferior courts did not include any sufficient and relevant
grounds in reply to the applicants’ claims and challenges which were likely
to have a bearing on the consequence of their cases and which were also
found established by the civil court.
In regard of the administrative and judicial proceedings as a whole, it has
been concluded that the procedural safeguards inherent in the right to
property were not employed and that the applicants were thereby deprived
of these safeguards in the present case. Accordingly, the Court has observed
that the fair balance needed to be struck between the applicants’ right to
property and the public interest underlying the impugned interference was
upset to the applicants’ detriment. Therefore, the interference with the
applicants’ right to property was found disproportionate.
Consequently, the Court has found a violation of the right to property.
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JU DG MENT F IND IN G A V I O L AT I O N O F T H E R I GHT TO PRO PE RT Y FO R
U NRE AS O NA B L E E X T E N S I O N O F T H E S CO P E O F THE M O RTGAGE
Cahide Demir (no. 2018/25663, 14 September 2021)

THE FACTS

A mortgage was placed on the applicant’s immovable as a security
of the home loan E.K. had taken out from a bank (“the Bank”). Having paid the last instalment of the loan, E.K. paid off the loan debt.
However, two checks issued on behalf of the Incorporated Company
Ö. within the scope of a commercial relationship between E.K. and
it were made over and delivered to the Bank. The Bank commenced
enforcement proceedings against E.K. for the collection of these
two checks, which were finalized.
Following the full payment of the loan by E.K., the applicant requested the Bank to lift the mortgage. However, the Bank did not lift the
mortgage on the ground that E.K. owed money to the bank due to
the checks issued by E.K. in favour of the aforementioned Company
and that enforcement proceedings were initiated regarding the said
debts, stating that the mortgage would not be lifted since the debts
were also within the scope of the mortgage.
The applicant brought an action before the civil court, seeking the
lifting of the mortgage, which was concluded in her favour. However, the regional court of appeal quashed the first instance decision
and dismissed the case, stating that it was an upper limit mortgage
and that in such cases, in order for the mortgage to be lifted, there
should not be any receivables secured by it under Article 851 of the
Turkish Civil Code no. 4721. Upon the applicant’s subsequent appeal, the decision was upheld by the Court of Cassation.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicant claimed that her right to property had been violated
due to the refusal to lift the mortgage placed on the immovable as a
security of third person’s claim.

THE CO U RT ’ S
ASSESS MENT

It is laid down in Article 851 § 1 of Law no. 4721 that an immovable
may be encumbered with a mortgage for a certain receivable, the
amount of which is calculated in Turkish currency, and that unless
the amount of the receivable is definite, the upper limit to be secured
by the immovable, which will meet all demands of the creditor, shall
be determined by the parties. It is also specified in Article 881 thereof that any existing receivables or those certainly or likely to arise
may also be secured with a mortgage.
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In the present case, it was stated in the first page of the mortgage bond
that the debts arising from the loans used or to be used by E.K. were within
the scope of mortgage; however, it was stated on the second page that
the scope of the mortgage also covered the loans used by E.K. as well
as his other banking and debt transactions and any debts incurred before
the Bank. In this sense, it has been observed that there were contradictory provisions in the mortgage bond regarding the scope of the mortgage.
However, it appears that the regional court of appeal made its decision
relying on the provision included in the second page of the bond. Although
the applicant filed an appeal, maintaining that such an issue pointed to the
inconsistency between the will of the parties, the Court of Cassation failed
to make an assessment on the issue.
Besides, it can be hardly inferred even from the provision included in the
second page of the said mortgage bond that the mortgage also covered
the debts owed by E.K. to third parties. Even if the scope of the debt is
extended through the provision on the second page, it refers to E.K.’s other
banking and debt transactions and any debts incurred before the Bank.
It could hardly be understood from the wording of the relevant provisions
that the debts owed by E.K. to third parties, which are appropriated by
the Bank, will also be considered within the scope of the mortgage. Considering that the applicant is not a merchant, she cannot necessarily be
expected to foresee in accordance with the relevant provision included in
the mortgage bond that the debts arising from the commercial relations
of E.K. with third parties but appropriated by the Bank are also within the
scope of the mortgage.
The State’s obligation under the right to property does not only consist
of establishing a legal framework, but it is also incumbent on the State to
address the disputes related to mortgage within this legal framework and in
compliance with the principle of foreseeability. In the present case, the applicant was placed a heavy burden, which was not reasonably foreseeable,
due to the interpretation of the regional court of appeal.
As a result, the inconsistency between the will of the parties regarding the
scope of the mortgage and its extension in a way unforeseeable for the applicant, thereby placing a disproportionate burden on her, caused a significant imbalance between the interests of the mortgagee and the mortgagor.
Thus, it has been concluded that the State acted in breach of its positive
obligations enshrined in Article 35 of the Constitution.
Consequently, the Court has found a violation of the right to property.
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JU DG MENT F IND IN G A V I O L AT I O N O F T H E R I G H T TO PRO PE RT Y DUE TO E X PRO PRIATIO N
OF TH E IMMOVA B L E T RA N S LO CAT E D BY WAY O F AN UNL AWFUL PARC E L L ING
Sevda Ülger (no. 2019/4821, 23 November 2021)

THE FACTS

The applicant brought an annulment action against the relevant Municipality
before the 1st Section of the Administrative Court, seeking the annulment of
the process whereby development plan was implemented. At the end of the
proceedings, the 1st Section annulled the relevant process. The first instance
decision became final without an appeal being filed. The Municipality did
not put into operation a new process as to the implementation of the
development plan in line with the annulment decision.
The Housing Development Administration of Turkey (“TOKİ”) brought
an action, before the incumbent civil court against the applicant, for the
determination and registration of the expropriation price. Having accepted
and examined the action, the civil court indicated the expropriation price
calculated by an expert. On appeal, the Court of Cassation upheld the civil
court’s decision as being in compliance with the procedure and law. The
request for rectification of the decision was also dismissed by the Court of
Cassation.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicant claimed that her right to property had been violated due to the
determination of an expropriation price pending the action brought for the
determination and registration of the expropriation price of the immovable,
which had been allocated by the relevant municipality for the replacement
of the applicant’s original immovable for ensuring the implementation of
the development plan, although the process as to the implementation of
development plan had been annulled.

THE CO U RT ’ S
ASSESS MENT

The expropriation of the applicant’s immovable indubitably constituted
an interference with her right to property. It is beyond doubt that TOKİ
is entrusted with the power of expropriation, which may be exercised
on condition of being compatible with the procedures prescribed in the
law. However, it is evident that if it is established by the courts that the
expropriation process and the acts forming a basis of the expropriation
process were unlawful, the registration of the applicant’s immovable in the
name of the TOKİ would devoid of legal basis.
In the present case, the impugned expropriation process was conducted
on the basis of the fact that the immovable with parcel no. 643 had been in
the applicant’s possession. However, the process as to the implementation
of development plan -whereby the applicant’s original immovable, parcel no
of which was 536, was translocated to parcel no. 643- was annulled by the
administrative court’s decision. Therefore, the dislocation of the applicant’s
immovable to the plot of land, namely parcel no. 643 on the same block, no
longer had a legal basis.
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Besides, it has been observed that the master development plan
-whereby the neighbourhood where the applicant’s immovable is located
was designed as a region for prevention of squatter houses- and the
implementary development plan were annulled by the 2nd Chamber of the
Administrative Court. The applicant informed the Court of Cassation of the
annulment decision, issued by the 2nd Chamber of the Administrative Court,
during the appeal proceedings. However, the Court of Cassation upheld the
first instance decision without making an assessment in this respect.
The case file includes no information as to the outcome of TOKİ’s request
for the rectification of the decision whereby the Council of State upheld
the decision of the 2nd Chamber of the Administrative Court. However,
it is evident that by the date when the annulment decision was issued,
the changes in the development plan, which were the grounds of the
expropriation process, were no longer legally applicable.
In this regard, it has been considered that the applicant’s deprivation of her
immovable became devoid of legal ground as the implementation of the
development plan with respect to that immovable as well as the changes in
the development plans including the Urban Transformation Project, which
was the basis of the impugned expropriation, had been annulled.
Consequently, the Court has found a violation of the right to property.
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JU D G MENT F IND I N G A V I O L AT I O N O F T H E RIGHT O F ACC E SS TO A L AWYE R DUE TO
NO N-ENFO RC EM E N T O F T H E EC H R ’S J U D G M E NT
Cahit Tamur and Others (no. 2018/12010, 24 February 2021)

THE FACTS

The applicants were sentenced to life-imprisonment sentence by the
decision of the 6th Chamber of the Diyarbakır Assize Court (authorised by
Article 250 of the Code of Criminal Procedure and subsequently abolished)
for having engaged in armed actions so as to withdraw the whole or a part
of the territory from the State’s administration. Upon appellate review by
the Court of Cassation, the first instance court decision became final.
The applicants lodged an application with the European Court of Human
Rights (“ECHR”), which found a violation of the right of access to a lawyer in
their case. Invoking the ECHR’s judgment finding a violation, the applicants
requested a retrial. However, the 6th Chamber of the Diyarbakır Assize
Court rejected their request. The applicants’ challenge was also dismissed
by the 7th Chamber of the Diyarbakır Assize Court.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicants maintained that their right of access to a lawyer had been
violated due to the rejection of their request for a retrial, despite the
violation judgment issued by the ECHR.

THE CO U RT ’ S
ASS ESS MENT

The case brought by the applicants before the ECHR concerned their
being deprived of the opportunity to access to a lawyer during their police
custody on the ground that they could be, in principle, entitled to a lawyer
only after a certain stage as the offences imputed to them fell into the
scope of the jurisdiction of the state security courts. In the assessments
as to the imputed actions, the applicants’ statements allegedly taken in
the absence of a defence counsel during their custody were accepted as
evidence.
The ECHR states that the cases involving incriminating statements against
an accused during a police interview without access to a lawyer would, in
principle, cause irreparable harm to the rights of the accused.
Referring to its similar judgments, the ECHR held in the applicants’ case
that the systematic denial of access to a lawyer in case of offences falling
under the jurisdiction of the state security courts pursuant to the legislation
in force at the material time was per se sufficient to reach the conclusion
that the requirements set forth in Article 6 of the European Convention on
Human Rights had not been fulfilled. It also noted that if requested by the
applicants, a retrial would be an appropriate way to redress the violation.
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In the present case, the applicants were convicted of the imputed offence
on the basis of, inter alia, their statements which had been taken in the
absence of a lawyer and had not been subsequently confirmed at the
hearing. It is thus evident that the impugned statements taken during the
applicants’ police custody were relied on as decisive evidence for their
conviction. For the redress of the violation found established by the ECHR,
these statements should not have been used as a basis for their conviction.
Therefore, it has been concluded that the ECHR’s judgment finding a
violation was not enforced and thus, the violation of the right of access to
a lawyer was not redressed in the present case.
Consequently, the Court has found a violation of the right of access to a
lawyer.
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JU D G MENT F IND I N G A V I O L AT I O N O F T H E RIGHT O F ACC E SS TO A CO URT DUE TO REJECTIO N O F THE ACT I O N R EGA R D I N G A P P O INTM E NT PRO C E SS AS TIM E- BARRE D
Semih Tekin (no. 2018/34064, 17 March 2021)

THE FACTS

The applicant, entitled to become a labour inspector at the Ministry
of Labour and Social Security (the administration), applied to the
administration on 1 November 2017 as his appointment process had not
been completed for so long. In its reply dated 15 November 2017, the
administration informed the applicant that the relevant process was still
pending and that he would be notified of the completion of the process.
Not considering the administration’s reply as final pursuant to Article 10
of Law no. 2577, the applicant awaited the final reply for a period of six
months starting on the date of his application with the administration.
Upon the administration’s failure to send a new reply within the six-month
time-limit, the applicant brought an administrative action on 13 June 2018,
seeking the revocation of the administration’s act of 15 November 2017.
The incumbent administrative court dismissed the applicant’s case as timebarred, stating that he should have brought an action within six months
from his application to the administration, which was until 1 May 2018. The
applicant’s appeal request was also rejected, and the administrative court’s
decision was ultimately upheld. After filing the individual application, the
applicant applied to the administration again, this time seeking the redress
of his personal and financial rights he had been deprived of. Upon dismissal
of his request, the applicant brought an action before the Council of State.
Revoking the impugned act of the administration on 14 January 2020, the
Council of State ultimately ordered the payment of the relevant amounts
the applicant had been deprived of, plus the legal interest incurred.

THE A PPL ICA NT ’ S
A LLEG ATIO NS

The applicant claimed that his right of access to a court had been violated
due to rejection, as time-barred, of the action brought by him, challenging
the dismissal of his request for appointment.

THE CO U RT ’ S
ASS ESS MENT

It is at the discretion of inferior courts to interpret the statutory provisions
underlying the interference in a dispute. It is not for the Court to review
whether the inferior courts’ interpretations are expedient. However, in
cases where it is concluded that the said interpretations contradict the
wording of the law or where it is unforeseeable for individuals, the impugned
interference with the right of access to a court may considered as lacking
a legal basis.
It is laid down in Article 10 of Law no. 2577 that the persons concerned may
request the administrative authorities to implement an act or take an action
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that may be the subject of an administrative case. It is also specified therein
that if the reply received from the administration is not final, the relevant
persons can bring an action, considering the said reply as a rejection of
their request, or they can await the final decision of the administration. If
the final reply is awaited, the period prescribed for bringing an action shall
not run; however, the waiting period cannot exceed six months from the
date of application. It is explicitly specified in the relevant law that the timelimit for bringing an action shall start running upon the expiry of six months
during which a final reply is awaited. In fact, this rule has also been stressed
in the relevant case-law of the Council of State.
In the present case, the applicant did not consider the reply he had received
from the administration as final, and upon receiving no other reply within
the six-month waiting period, he brought an administrative action within
the remaining time. Accordingly, given the wording of the said provision
as well as the pertinent case-law, the manner in which the inferior courts
interpreted the provision in the present case was unforeseeable.
Hence, since the applicable statutory provision was interpreted in an
unforeseeable manner, it led to the dismissal, as time-barred, of the
applicant’s action whereby he challenged the dismissal of his request for
being appointed as a labour inspector. Thus, the impugned interference did
not satisfy the lawfulness requirement.
Consequently, the Court has found a violation of the right of access to a
court.
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J U D G MENT F IND I N G N O V I O L AT I O N O F T H E NUL LUM C RIM E N, NUL L A PO E NA SINE
LEGE PR INC IPL E D U E TO M E M B E RS H I P O F A STRUCTURE EV IDE NTLY DEGE NE RATING
I NTO A TER RO R IST O RG A N I SAT I O N
Adnan Şen (no. 2018/8903, 15 April 2021)

T HE FACTS

The applicant, holding office as a chief of police, was dismissed from public
office pursuant to the Decree-Law no. 670 on the Measures Taken under
the State of Emergency (“Decree-Law no. 670”). An investigation was
initiated against him for his alleged connection with the Fetullahist Terrorist
Organisation/Parallel State Structure (“FETÖ/PDY”).
In the indictment issued by the incumbent chief public prosecutor’s office,
it was stated that as revealed by two separate reports of the Security
General Directorate, Department of Anti-Smuggling and Organised
Crime, the applicant had been using ByLock communication app. through
two GSM numbers registered in his name. The chief public prosecutor’s
office indicted the applicant before the 1st Chamber of the relevant
Assize Court (“the court”) on the charge of being a member of an armed
terrorist organisation, namely the FETÖ/PDY, in consideration of his
ByLock subscription, the nature of the criminal denunciation against him
and his dismissal from public office. At the end of the proceedings, the
applicant was sentenced to 7 years and 6 months’ imprisonment due to his
membership of the said armed terrorist organisation.
The applicant’s challenge against the decision on conviction -whereby his
continued detention was ordered as well- was dismissed by the 2nd Chamber
of the Assize Court, and his appeal against the decision on conviction was
also dismissed by the regional court of appeal. On appeal in cassation, the
Court of Cassation upheld the decision.

T HE A PPL ICA NT ’ S
A LL EG ATIO NS

The applicant maintained that the nullum crimen, nulla poena sine
lege principle had been violated as the interpretation by judicial bodies
of the criminal act of membership of a terrorist organisation had lacked
foreseeability and that certain acts, which did not indeed constitute an
offence, had been also relied on for his conviction.

T HE CO U RT ’ S
ASSESS MENT

As required by the nullum crimen, nulla poena sine lege principle enshrined
in Article 38 of the Constitution, the acts that are prohibited and the
corresponding penalties must be designated by law in a way that will
give rise to no doubt, and the relevant statutory provision must be clear,
comprehensible and set precise limits. This principle intended for ensuring
individuals to know beforehand the criminal acts aims at protecting the
fundamental rights and freedoms.
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However, no matter how clear and comprehensible the provisions where criminal
acts and penalties are prescribed, they may be nevertheless required to be
interpreted by judicial bodies. However, such an interpretation must not infringe
the very essence of the given provision and must be foreseeable. It should
be also borne in mind that notably in terms of terrorist offences, there is no
universally accepted definition of terror or terrorism. However, in cases where
terrorist offences are under prosecution and penalised, this situation must not be
construed in a manner which would hamper the safeguards inherent in the nullum
crimen, nulla poena sine lege principle, set forth in Article 38 of the Constitution.
In assessing the issues related to the criminal acts or penalties with respect to all
offences including the terrorist ones and notably determining which acts constitute
an offence, the judicial bodies must refrain from acting in an unforeseeable
manner which would render dysfunctional the nullum crimen, nulla poena sine
lege principle.
In Turkish law, a structure may be qualified as a terrorist organisation only through
a court decision. The assessments that the FETÖ/PDY is an armed terrorist
organisation, which have been made by the investigation authorities and judicial
bodies, are not limited merely to those made during the investigations and
prosecutions conducted in the course and aftermath of the coup attempt. Also
at various dates before the coup attempt, those who were considered to be a
member of the FETÖ/PDY and to have committed offences within the scope of the
activities of this organisation were subject to investigations by judicial authorities.
As a matter of fact, some of these investigations and prosecutions were brought
before the Court through the individual application mechanism.
The organisational acts performed by the members of the FETÖ/PDY during
the period when there had yet been no decision whereby it was classified as
a terrorist organisation by the judicial bodies or when such decisions had not
been finalised yet should not necessarily be interpreted as not constituting an
offence. In this sense, a criminal syndicate may be an illegal structure founded
originally to commit criminal acts. However, in some cases, a lawfully-operating
non-governmental organisation may also subsequently degenerate into a criminal
syndicate and even into a terrorist organisation. Accordingly, although a structure,
which has already existed but has not been known to public yet due to the
absence of a decision to that end, may be qualified as a terrorist organisation
only through a court decision, the leader, heads or members of this structure
would be held accountable under criminal law as from its foundation date or the
date when the structure originally founded for legitimate purposes turned into a
criminal syndicate.
In several judgments, the judicial bodies have acknowledged that the FETÖ/PDY is
a terrorist organisation which has aimed to take over the constitutional institutions
of the State and to subsequently re-design the State, society and individuals in
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line with its own ideology, as well as to steer the economy, social and political
power by the hand of a class having oligarchic characteristics and which has, to
that end, organised in parallel to the official administrative system; and that this
organisation was the perpetrator of the coup attempt staged on 15 July 2016.
However, in cases where persons claim that they are not aware of the terrorist
nature of the formation or structure of which they are allegedly a member, the
judicial bodies primarily consider that the offence of membership of an armed
terrorist organisation requires direct intent and then assess whether these persons
may avail themselves of the provisions on unintentional actions, which are set forth
in Article 30 of the Turkish Criminal Code no. 5237. In such an assessment, the
positions of given persons within the structure qualified as a terrorist organisation,
the nature of imputed criminal acts and the question whether they were aware of
the real purpose pursued by that organisation, as well as of its terrorist-related
activities conducted, during the period when the imputed criminal acts were
performed are taken into consideration. In this sense, in determining the criminal
liability within the scope of the FETÖ/PDY-related proceedings, the inferior
courts, notably the Court of Cassation, take into consideration the contribution
provided by the suspects, without knowing its illegal nature, to this structure and
its activities so as to facilitate its expansion and institutionalisation in the social
and economic areas.
In this framework, the Court has already dealt with the alleged violations of
the right to personal liberty and security due to unlawfulness of the applicants’
detention on remand in some of the individual applications lodged with respect to
the FETÖ/PDY-related investigations and prosecutions.
In the present case, the applicant also complained that he was convicted on the
basis of certain acts performed by him such as depositing money with a bank,
enrolling his children to a school, being a member of an association and attending
peaceful meetings/conversations. However, regard being had to the decision on
conviction, it has been observed that the applicant’s conviction was indeed based
not on these acts, contrary what he has claimed, but rather on his use of ByLock
app..
The incumbent court ordered the applicant’s conviction not due to his use of ByLock
but his membership of an organisation. His use of ByLock app. was regarded, by
the court, as evidence confirming his membership of the said organisation. In
this sense, the Court has already examined, but found no violations with respect
to, the allegations that any data from ByLock app. was obtained unlawfully in
the absence of a legal basis and that ByLock could not be relied on as a sole or
decisive evidence in ordering conviction.
Besides, the judicial bodies conducted necessary researches, examinations and
assessments as to the veracity and reliability of the digital materials related to
ByLock. The data submitted to the judicial bodies were analysed and interpreted
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by technical units. The applicant was also provided with the opportunity to
challenge both the veracity and the use of evidence proving his being a user of
ByLock app., as required by the principles of equality of arms and adversarial
proceedings.
As for the existence of the FETÖ/PDY, the court considered the aim pursued by
this organisation, its action plan, as well as the issue whether it resorted to violence
while following that plan. As stated by the court, the offence of membership of an
armed terrorist organisation may occur only when there is an organic relationship
with the organisation as well as the acts and actions that must, in principle,
represent continuity, diversity and intensity have been committed.
Having considered all characteristics of ByLock app. as well as its features distinct
from those of other commonly-used applications, the court reached the conclusion
that ByLock was an application put into service for the exclusive use of the FETÖ/
PDY members since the beginning of 2014 when it started to be used; and that the
organisation members used it, from the very beginning, to conceal their identities
and ensure organisational communication. The court accordingly concluded that
the applicant’s imputed act, his use of ByLock app., was of organisational nature
and involved continuity, diversity and intensity.
The court also considered that as the applicant had used ByLock app., which had
been designated for the FETÖ/PDY members so as to maintain intra-organisational
communication, for organisational purposes, he had been aware of the criminal
purpose pursued by that structure. Therefore, the applicant’s defence arguments
were disregarded by the court. It has been observed that these interpretations
by the inferior court did not extend the scope of the act criminalised by the lawmaker in a way that would be in breach of the nullum crimen, nulla poena sine
lege principle. Nor did they infringe the very essence of the provision with respect
to the membership of an organisation, and they were also foreseeable. The court
also acted in a foreseeable manner in elucidating the particular circumstances of
the imputed act and paid due diligence in ascertaining the nature of the criminal
act. Accordingly, the inferior court’s conclusion that the applicant was, for using
the organisational app. ByLock for organisational purposes, in a position to know
this structure’s intent to commit offences, as well as the elements of the imputed
offence of membership of an organisation was not unfounded.
Consequently, the Court has found no violation of the nullum crimen, nulla poena
sine lege principle.
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J U D G MENT F INDI N G A V I O L AT I O N O F T H E RIGHT TO A FAIR HE ARING
DU E TO TH E R EJECT I O N O F FU L L- R E M E DY ACTIO N BASE D O N AN
UNREAS O NA B L E I N T E R P R ETAT I O N
Murat Beydili [Plenary] (no. 2019/14642, 17 June 2021)

T HE FACTS

A curfew was declared in the district where the applicant was residing due
to the trench events taking place at the relevant time. Maintaining that he
had to leave his residence during the period of curfew declared on account
of the terrorist events in his district and that his family order had been
disturbed and financial situation had deteriorated, the applicant applied to
the Ministry of Interior, seeking the redress of the non-pecuniary damage
he had sustained. The Ministry of Interior returned his application on the
ground that it was the relevant governor’s office that would address the
issue.
The full-remedy action brought by the applicant, raising the same
allegations, for being awarded non-pecuniary compensation was dismissed
by the incumbent administrative court (the court). In the reasoning of the
decision, the court noted that the non-pecuniary damage sustained by
the applicant did not involve any aspect of extraordinary nature, which
might be considered as distinct from the damage sustained by the other
individuals within the society. The applicant’s appeal against this decision
was dismissed by the regional court of appeal.

T HE A PPL ICA NT ’ S
A LL EG ATIO NS

The applicant claimed that his right to a fair hearing had been violated due
to the explicit error in the application of the statutory provisions in the fullremedy action brought by him for the redress of the non-pecuniary damage
he had sustained on account of a terrorist event.

T HE CO U RT ’ S
ASS ESS MENT

The court acknowledged that the applicant had partially sustained nonpecuniary damage. However, it concluded that pursuant to the social risk
principle, the necessary conditions which would require the State to redress
this non-pecuniary damage had not been satisfied in the applicant’s case.
As indicated in the Council of State’s case-law, the State may be held liable,
on the basis of the social risk principle, for the allegedly sustained damage
when the conditions that the damage occurred due to terrorist acts or
security operations conducted so as to fight against terrorism, that those
sustaining damage were not involved in the occurrence of such incidents,
and that the damage was of an exclusive and extraordinary nature are all
satisfied in a given case.
In the present case, it is undoubted that the damage acknowledged by the
incumbent court was sustained on account of terrorist acts or the security
operations conducted to fight against terrorism. Nor was there any finding
reached by the court that the applicant had got involved in the acts leading
to the damage in question. Nevertheless, while acknowledging that the
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applicant, who had had to leave his residence under these conditions, had
sustained some damage, the court considered that the damage was not, in
any aspect, distinct from the one sustained by the other individuals within
the society and it was not extraordinary as well.
Although the court pointed to the general state of public indignation
caused as tens of security officers had been martyred during the conflicts
extending to several provinces where heavy weapons had been used, it
should be emphasised that no fault was attributed, in the decision, to the
applicant for the occurrence of such events.
The court stressed that the State had taken a series of measures so as
to ensure the evacuation of those residing in the region where security
operations had been conducted and meet their daily needs. Undoubtedly,
the measures taken by the State, within the scope of its constitutional
duties, to ensure the safety of lives and property of the residents may be
considered as initiatives to mitigate the non-pecuniary damage sustained
by the applicant or at least preclude any increase thereof. However, such
measures cannot be considered to make the applicant’s damage nonexclusive and ordinary.
Given these considerations as a whole, the Court has concluded that the
inferior court’s interpretation to the effect that the damage sustained by
the applicant was not of an exclusive and extra-ordinary nature was an
explicit error of assessment. This interpretation rendered the relevant
procedural safeguards dysfunctional, deprived the applicant of nonpecuniary compensation and undermined the fairness of the proceedings.
Consequently, the Court has found a violation of the right to a fair hearing.
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J U D G MENT F IND I N G A V I O L AT I O N O F T H E RIGHT TO A RE ASO NE D
DEC IS IO N D U E TO R E J ECT I O N O F T H E A P P E L L ATE REQ UE ST WITHO UT
A N Y R EAS O N B E I N G STAT E D
Ümmügülsüm Salgar [Plenary] (no. 2016/12847, 21 October 2021)

T HE FACTS

The applicant, having successfully passed the exam for being a police
officer, enrolled for the vocational training. As a result of the security
clearance investigation conducted against the applicant during the training
period, it was found that her husband had been imposed a punishment
for forgery of official documents, the pronouncement of which had been
suspended. Thereupon, the applicant’s status as a candidate student
was terminated under Article 7 of the repealed Regulation on Admission
to the Police Vocational Training Centres (“the Regulation”), and she was
dismissed from the Police Vocational Training Centre (“the Training Centre”)
for no longer being entitled to be a candidate student. The applicant’s
challenge against her dismissal was rejected by the administrative court.
Upon appeal, the decision was upheld by the Council of State, and the
applicant’s subsequent request for rectification was also rejected.

T HE A PPL ICA NT ’ S
A LL EG ATIO NS

The applicant claimed that her right to a reasoned decision had been
violated, stating that her appellate request against her dismissal from
the Training Centre due to her husband’s previous punishment, the
pronouncement of which had been suspended, had been rejected without
any reason being stated.

T HE CO U RT ’ S
ASSESS MENT

The right to hold a public service is laid down as a fundamental right in
Article 70 of the Constitution. It is also stipulated in Article 13 thereof that
the fundamental rights and freedoms may be restricted only by law. In
the present case, the applicant was dismissed from the training centre in
accordance with a provision included in the repealed Regulation on the
ground that she did not possess the requisite qualifications for admission
to the Training Centres.
Law No. 3201 empowering the repealed Regulation for the regulation
of the conditions sought for admission to the Training Centres contains
no provision regarding the qualifications required for being a student in
these centres. It is only stated in additional Article 24 therein that the
qualifications required to be possessed by the students for admission to
the Training Centre shall be specified in the regulation.
In its many judgments, the Court has considered that suspension of the
pronouncement of judgment is not a decision on the merits of the dispute
and that it should not necessarily be interpreted as a final conviction. In
this regard, the Court has pointed out the fact that the consideration of the
suspension of pronouncement of the judgment as a conviction decision
may infringe fundamental rights, especially the presumption of innocence.
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The applicant claimed, both through her petition of complaint and appellate
petition, that the impugned provision of the Regulation underlying her
dismissal, fell foul of the superior statutory norms. She also argued that
the suspension of the pronouncement of the judgment was not a final
decision, that its nature was controversial, and that after the probation
period elapsed, it would bear the same result as acquittal.
Apparently, the alleged unlawfulness and unconstitutionality of the
impugned provision of the repealed Regulation, which is decisive in terms
of the applicant’s civil rights and obligations, as well as having impacts
such as directly affecting and restricting the right to hold a public service,
is an arguable claim that might change the outcome of the proceedings.
In addition, it is not obvious whether an exception could be introduced
through the Regulation regarding the assessment of the suspension of the
pronouncement of the judgment, despite the statutory arrangements and
judicial case-law indicating that the suspension of the pronouncement of
the judgment cannot necessarily be regarded as a conviction decision and
thus it does not bear a final consequence for the accused (even, in the
present case, the applicant is not the accused, but the accused’s wife).
Besides, the applicant’s claims concerning the nature of the procedure
of the suspension of the pronouncement of the judgment are of serious
concern. Accordingly, the applicant should avail of the opportunity to raise
her claims before the courts, as well as, the courts must address in their
decisions the applicant’s substantial claims in accordance with the right to
a reasoned decision.
In the present case, the inferior court, however, failed to examine the
applicant’s relevant arguments that might have affected the outcome
of the proceedings, and the reasoned decision issued at the end of the
proceedings contained no assessment to that end. Hence, the main
issues regarding the dispute were not discussed by the inferior court in its
reasoned decision.
In spite of the applicant’s appeal raising similar allegations, the appellate
authority neither made an explanation nor provided justification regarding
the aforementioned issues. As a rule, if the inferior court provided sufficient
justification in its decision on the merits, the appellate court might
reasonably make an assessment by referring to the former’s decision.
However, in cases where the said decision contains no reasoning, the
applicant’s challenges must be addressed by the appellate authority
with reasonings. In the present case, neither the first instance court nor
the appellate authority addressed the applicant’s claims and provided
reasoning thereof, which rendered the proceedings unfair as a whole.
Consequently, the Court has found a violation of the right to a reasoned
decision within the scope of the right to a fair trial.
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J U D G MENT F IND I N G A V I O L AT I O N O F T H E RIGHT TO A FAIR TRIAL DUE TO THE AWARD
OF L ITIG ATIO N CO STS AGA I N ST T H E A P P L I CANTS AND FAILURE TO ADDRE SS THE
A LL EG ED U NCO N ST I T U T I O N A LI T Y
Hilmi Kocabey and Others (no. 2018/27686, 17 November 2021)

T HE FACTS

In 2017, the Valuation Commissions appraised the minimum unit values of lands
per square meter for the period of 2018. However, legal actions were brought
for the revocation of the appraisal by these Commissions as the determined unit
values for certain areas were excessively high compared to those appraised in
2017. Pending the aforementioned cases, Provisional Article 23 was added to
the Real Estate Tax Law no. 1319, which stipulated that the increase in values
considered to be excessive could not be over a certain ratio.
The tax courts found it unnecessary to adjudicate the pending cases, taking
into consideration the newly-introduced statutory arrangement. A number of tax
courts ordered that the litigation costs be covered by the parties, stating that
no examination and assessment could be made regarding the rightfulness of the
parties since the proceedings became devoid of substance and were to be thus
discontinued in accordance with the relevant statutory provision, while some
others held that the litigation costs be covered by each party by half. The tax
courts also awarded both parties counsel’s fees.
The applicants appealed against the said decisions. One of them maintained in
his petition of appeal that an application should be lodged with the Constitutional
Court for the annulment of the relevant statutory provisions. However, the
applicants’ appellate requests were dismissed by the regional administrative court
with final effect.

T HE A PPL ICA NTS ’
A LL EG ATIO NS

T HE CO U RT ’ S
ASSESS MENT

The applicants claimed that their right of access to a court had been violated
due to the award of litigation costs and counsel’s fees against them. One of the
applicants also argued that his right to a reasoned decision had been violated,
stating that the alleged unconstitutionality, which had a bearing on the merits of the
proceedings initiated against the decisions issued by the Valuation Commission
regarding the minimum unit values of lands per square meter that were subject to
real estate tax, had not been addressed.

1. Alleged Violation of the Right to a Reasoned Decision
The tax courts, considering the fact that the minimum unit values of lands per
square meter for the period of 2018 was determined directly by the legislator,
concluded that it would make no sense to examine whether the decision of the
Valuation Commission complied with Article 29 of Law no. 1319. In this regard,
they acknowledged that the proceedings became devoid of substance and
therefore be discontinued.
The right to a fair trial enshrined in Article 36 of the Constitution does not include
a guarantee enabling the inferior courts to review the constitutionality of a given
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statutory provision applicable to the dispute before them. Nor does this right
ensure the inferior courts’ application to the Court for constitutionality review.
However, the fact that the right to a fair trial does not contain such a guarantee
does not relieve the incumbent authorities of their obligation to address the
applicants’ claims on the merits of the dispute regarding their civil rights and
obligations. In this sense, the complaint as to the alleged unconstitutionality of a
provision that is applied to the pending disputes as soon as being put into force
and that leaves no margin of appreciation to administrative authorities and courts
should be regarded as a substantive claim. Thus, the inferior courts’ failure to
address the alleged unconstitutionality raised by the parties may give rise to the
violation of the right to a reasoned decision in the circumstances of the case.
Although the Court is not the single authority to review the constitutionality
of statutory provisions, the power of annulment rests solely with it when an
unconstitutionality is at stake. Accordingly, in cases of alleged unconstitutionality
of the statutory provisions that are considered to have revoked the administrative
actions and have a bearing on the outcome of the pending proceedings, it is
vital that the inferior courts address such claims with relevant and sufficient
reasons. Although the inferior courts do not necessarily bring every alleged
unconstitutionality before the Court for a review, they are to substantiate why they
have not found it necessary to bring it before the Court, since the latter is the only
competent authority to annul the statutory provisions. Otherwise, the substantial
claims of the applicants regarding their civil rights and obligations would not be
addressed and the dispute would not be duly resolved.
In the present case, the tax court acknowledged that the minimum criteria to be
applied for the period of 2018 was directly determined by the law; however, it
refrained from making an assessment whether the relevant provision complied
with the constitutional guarantees regarding taxation. Nor did the regional
administrative court addressed the applicant’s claim. Accordingly, the inferior
courts failed to provide relevant and sufficient grounds in their not addressing the
alleged unconstitutionality of Provisional Article 23, which therefore infringed the
applicant’s right to a reasoned decision.
Consequently, the Court has found a violation of the right to a reasoned decision.

2. Alleged Violation of the Right of Access to a Court
The award of litigation costs and counsel’s fees against the applicants, as well as
the dismissal of their request that the costs incurred during the proceedings be
covered by the other party may constitute an interference with the right of access
to a court. In the present case, the litigation costs incurred in the actions brought
by the applicants against the municipalities were to be covered by them as a
whole or in half. Besides, the defendant administrations were awarded counsel’s
fees. Hence, there was an interference with the applicants’ right of access to a
court.
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While some tax courts ordered that the litigation costs be covered by the parties,
as the relevant case became devoid of substance and was to be thus discontinued
upon the introduction of the impugned statutory provision and therefore no
assessment could be made as to the rightfulness of the parties to the case, some
others held that each party would be held liable to cover half of the litigation costs.
The tax courts also awarded both parties the counsel’s fees.
In this regard, it has been observed that Article 331 of the Code of Civil Procedure
no. 6100, forming the legal basis for the applicants’ covering the litigation costs
incurred, puts an emphasis whether the parties were justified on the date when
the action was brought. The tax courts, on the other hand, considered that
the rightfulness of the parties could not be examined or evaluated since the
proceedings became devoid of substance and were to be discontinued due to
the newly-introduced statutory provision. However, it has been understood that
the tax courts disregarded the grounds relied on by the legislator in enacting the
law and failed to consider whether the interference by the legislator would be
considered to infringe the constitutional obligations regarding taxation.
Under these circumstances, pursuant to the subsequently-introduced Provisional
Article 23 of Law no. 1319, it must be acknowledged that the public authorities
were unjust in so far as it concerned the increase of value over 50% of the unit
values determined for 2017. It has been concluded that the conclusion reached by
the tax courts without taking this issue into account in applying Article 331 of Law
no. 6100 to the present case was manifestly erroneous. Therefore, the award of
litigation costs and counsel’s fees against the applicants had no legal basis.
Consequently, the Court has found a violation of the right of access to a court.
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Table 1

NUMBER OF ABSTRACT
& CONCRETE REVIEW
APPLICATIONS

2012
2013
2014
2015
2016
2017
2018
2019
2020
2021

Number of Abstract & Concrete Review
Applications Received per Year

159
160
199
111
135
177
164
116
101
134

199
177
159

160

164

135
111

134
116
101

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
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NUMBER OF
ABSTRACT & CONCRETE
REVIEW APPLICATIONS
PENDING FOR THE NEXT YEAR

Table 2

2012
2013
2014
2015
2016
2017
2018
2019
2020
2021

Number of Abstract & Concrete Review
Applications from Previous Years

108
60
51
46
34
39
40
85
100
120
120

108
100
85

60
51

46
34

39

40

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
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Table 3
Number of Total Abstract & Concrete Review
Applications Received and Adjudicated in 2021
ABSTRACT &
CONCRETE REVIEW
APPLICATIONS

TOTAL RECEIVED / PENDING FROM PREVIOUS YEAR

254

ADJUDICATED

106

PENDING FOR THE NEXT YEAR

148
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Table 4

R E P O R T

2012
2013
2014
2015
2016
2017
2018
2019
2020
2021

Number of Abstract & Concrete Review
Applications Pending for the Next Year

NUMBER OF ABSTRACT
& CONCRETE REVIEW
APPLICATIONS PENDING
FOR THE NEXT YEAR

60
51
46
34
39
40
85
100
120
148
148
120
100

85

60
51

46
34

39

40

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
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Table 5

ABSTRACT REVIEW
APPLICATIONS
RECEIVED

2012
2013
2014
2015
2016
2017
2018
2019
2020
2021

Abstract & Concrete Review
Applications Received per Year

CONCRETE
REVIEW
APPLICATIONS
RECEIVED

20

139

17

143

19

180

13

98

21

114

20

157

87

77

33

83

45

56

44

90

180
157
143

139

114
98

87

90

83

77

56
45
33

20

17

19

13

21

44

20

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
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Table 6

R E P O R T

2012
2013
2014
2015
2016
2017
2018
2019
2020
2021

Abstract & Concrete Review
Applications Concluded per Year

ABSTRACT REVIEW
APPLICATIONS
CONCLUDED

ABSTRACT&CONCRETE
REVIEW APPLICATIONS
CONDUDED PER YEAR

47

160

36

133

17

187

16

107

11

119

15

161

48

71

17

84

29

52

32

74

187
161

160
133
119

107

84

71
47

74
52

48

36
17

16

11

15

17

29

32

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
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Table 7
Decisions in Abstract Review
Cases in 2021

DECISIONS

ANNULMENT

18

REJECTION

14

JOINDER

0

Table 8
Decisions in Concrete Review Cases in 2021

DECISIONS

ANNULMENT

10

REJECTION

49

JOINDER

15

ABSTRACT AND CONCRETE
REVIEW APPLICATIONS
PENDING FOR THE NEXT
YEAR (PER YEAR)

FINAL TOTAL

FINAL TOTAL

ABTSRACT
REVIEW
APPLICATIONS

ABTSRACT
REVIEW
APPLICATIONS

FINAL TOTAL

ABSTRACT
AND
CONCRETE
REVIEW
APPLICATIONS
PENDING
FROM
PREVIOUS
YEAR

CONCRETE REVIEW
APPLICATIONS

ABSTRACT REVIEW
APPLICATIONS

60

51

169

207

46

204

34

25

9

123

39

20

19

130

119

15
107

7
133

JOINDER

160

89

TOTAL

15

11

81

16
19

187

17

REJECTION

36

ANNULMENT

47

2

JOINDER

TOTAL

8

6

REJECTION

34

3

46

8

250

ANNULMENT

267

169

60
220

108
157

TOTAL

51

135

25

111

114

21

CONCRETE REVIEW
APPLICATIONS PENDING
FROM PREVIOUS YEAR

199

98

13

2016

9

160

159

TOTAL

180

19

2015

ABSTRACT REVIEW
APPLICATIONS PENDING
FROM PREVIOUS YEAR

143

139

CONCRETE REVIEW
APPLICATIONS RECEIVED

17

20

2014

40

16

24

176

161

35

115

11

15

1

10

4

216

39

20

19

177

157

20

2017

85

22

63

119

71

6

54

11

48

1

40

7

204

40

16

24

164

77

87

2018

100

21

79

101

84

12

59

13

17

1

7

9
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85

22

63

116

83

33

2019

120

25

95

81

52

11

30

11

29

2

14

13

201

100

21

79

101

56

45

2020

148

41

107

106

74

15

49

10

32

0

14

18

254

120

25

95

134

90

44

2021

723

1.416

1.148

268

2.139

683

1.456

1.137

319

TOTAL

A N N U A L

ABSTRACT AND CONCRETE
REVIEW APPLICATIONS
CONCLUDED

RECENTLY-RECEIVED
AND PENDING ABSTRACT
AND CONCRETE REVIEW
APPLICATIONS

RECENTLYRECEIVED
ABSTRACT
AND
CONCRETE
REVIEW
APPLICATIONS

2013

Statistics on
Constitutionality Review
(2012-2021) Overview

2012

Table 9

ABSTRACT REVIEW
APPLICATIONS RECEIVED
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I. G E N E R A L S T A T I S T I C S

2012
2013
2014
2015
2016
2017
2018
2019
2020
2021

Table 1
Number of Individual
Applications Received
and Concluded by Years

TOTAL

361.159
RECEIVED
APPLICATIONS

R E P O R T

RECEIVED
APPLICATIONS

CONCLUDED
APPLICATIONS

1342
0,4% OUT OF THE
TOTAL

9.897

2,7% OUT OF THE
TOTAL

20.578

5,7% OUT OF THE
TOTAL

4
%0 OUT OF THE TOTAL

4.924
%1,6 OUT OF THE TOTAL

10.926
3,6% OUT OF THE TOTAL

20.376

15.368

5,6% OUT OF THE
TOTAL

5,1% OUT OF THE TOTAL

80.756

22,4% OUT OF THE
TOTAL

16.089
5,3% OUT OF THE TOTAL

40.530

89.651

11,2% OUT OF THE
TOTAL

29,6% OUT OF THE TOTAL

38.186

35.356

10,6% OUT OF THE
TOTAL

11,7% OUT OF THE TOTAL

42.971

39.376

11,9% OUT OF THE
TOTAL

13% OUT OF THE TOTAL

40.402

11,2% OUT OF THE
TOTAL

66.121

18,3% OUT OF THE
TOTAL

45.414
1%5 OUT OF THE TOTAL

45.321
15% OUT OF THE TOTAL

302.429
CONCLUDED
APPLICATIONS

RATIO OF
CONCLUSION

0%
50%
53%
75%
20%
221%
93%
92%
112%
69%

83,7%
RATIO

*

There may be a little change, compared to the previous statistics, in the number of
the adjudicated applications as the file is closed in case of an inadmissibility decision
on administrative grounds and reopened if the challenge against the inadmissibility
decision is accepted.

**

The ratio of adjudication of the applications filed in 2016, save for those lodged under
the state of emergency, is 85%.

*** The ratio of adjudication of the applications filed in 2017, save for 72.134 applications
that were declared inadmissible for non-exhaustion of available remedies due to the
establishment of the Commission for the Examination of the Proceedings under the
State of Emergency, is 90%.
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1,6%

4.924

5,7%

20.578
3,6%

10.926

53%

5,6%

5,1%

20.376 15.368
22,4%

20%

5,3%

16.089

80.756

11,2%

40.530

29,6%

89.651

10,6%

38.186

11,7%

35.356

93%

11,9%

42.971

13%

39.376

92%

11,2%

40.402

15%

45.414

112%

18,3%

66.121

15%

45.321

69%

RECEIVED APPLICATIONS

CONCLUDED APPLICATIONS

RATIO OF CONCLUSION

2012 2013 2014 2015 2016 2017 2018 2019 2020 2021

1342

9.897

50%

75%

221%
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Table 2
Number of Pending
Individual Applications

R E P O R T

PENDING
INDIVIDUAL
APPLICATIONS

RATIO TO THE
TOTAL NUMBER OF
APPLICATIONS

2013

4

0%

2014

38

0,1%

2015

70

0,1%

2016

196

0,3%

2017

301

0,5%

2018

1.402

2,4%

2019

3.729

6,3%

2020

8.121

13,8%

2021

44.869

76,4%

TOTAL

361.159
APPLICATIONS

58.730

TOTAL PENDING
APPLICATIONS

16,3%

RATIO TO THE
TOTAL NUMBER
OF APPLICATIONS

* Shows the number of pending applications by years as of 31 December 2021.
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2013

4

0%

2014

38

0,1%

2016

196

0,3%

PENDING INDIVIDUAL APPLICATIONS

2015

70

0,1%

2018

1.402

2019

3.729

RATIO TO THE TOTAL NUMBER OF APPLICATIONS

2017

301

0,5%

2,4%

6,3%

2020

8.121

13,8%

2021

44.869

76,4%
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Table 3
Concluded Applications
by Judgment Types

TOTAL

RATIO

12.627

4,2%

INADMISSIBILITY

261.681

86,5%

VIOLATION OF AT
LEAST ONE RIGHT

25.87

8,5%

840

0,3%

1.424

0,5%

REJECTION ON
ADMINISTRATIVE GROUNDS*

NON-VIOLATION

OTHER**

TOTAL

302.429

DECISION/JUDGMENT

100%
TOTAL RATIO

*

There may be a little change, compared to the previous
statistics, in the number of the adjudicated applications as
the file is closed in case of an inadmissibility decision on
administrative grounds and reopened if the challenge against
the inadmissibility decision is accepted.

**

Strike-out, closing of applications, rejection.
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II. S TAT I S T I C S O N T H E A P P L I C AT I O N S E X A M I N E D O N T H E M E R I T S
A . S TAT I S T I C S O N T H E M E R I T S BY N U M B E R O F C O N C L U D E D A P P L I C AT I O N S

Table 4
Ratio of Violation
Judgments

BASED ON THE CONCLUDED APPLICATIONS

NUMBER OF FILES INVOLVING A
VIOLATION

ADJUDICATED

CONCLUDED*

RATIO

25.857

302.429

8,5%

ADJUDICATED

FILES EXAMINED ON
THE MERITS

RATIO

25.857

26.697

96,9%

BASED ON THE FILES EXAMINED ON THE MERITS

NUMBER OF FILES
INVOLVING A VIOLATION

*

Number of files adjudicated is 5.274, and the number of joinder of applications is 20.853.
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Table 5
Number of Individual Applications in which at least One Right was Decided to Have Been Violated
(Including the Right to a Trial within a Reasonable Time and Joinder of Applications)

TOTAL

RATIO

2013

75

0,3%

2014

768

3,0%

2015

1.827

7,1%

2016

1.282

5,0%

2017

1.025

4,0%

2018

2.167

8,4%

1.225

4,7%

5.658

21,9%

11.830

45,8%

2019
2020
2021
TOTAL

25.857
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B . S TAT I S T I C S O N T H E A P P L I C AT I O N S E X A M I N E D O N T H E M E R I T S BY R I G H T S
AND FREEDOMS
1 . I N C LU D I N G J O I N D E R O F A P P L I C AT I O N S

Table 6
Violation Judgments
by Rights and
Freedoms (Including
the Right to a Trial
within a Reasonable
Time and Joinder of
Applications)*

TOTAL

RATIO

Right to life

169

0,6 %

Prohibition of ill-treatment

503

1,9 %

Right to personal liberty and security

257

1,0 %

20.084

76,8 %

663

2,5%

6

0,0%

125

0,5%

8

0,0%

75

0,3%

691

2,6%

2.983

11,4%

Right to elect, stand for elections and
engage in political activities

11

0,0%

Right to assembly and demonstration

147

0,6%

Freedom of association

70

0,3%

Principle of legality in crimes and punishment

28

0,1%

Presumption of innocence

22

0,1%

311

1,2%

Prohibition of slavery and forced labour

0

0,0%

Right to an individual application

2

0,0%

Right to appellate review

0

0,0%

Other rights

0

0,0%

Right to a fair trial*
Freedom of expression
Right to education
Prohibition of discrimination
Freedom of religion and conscience
Right to protect one’s material and
spiritual existence
Right to respect for private and family life
Right to property

Right to an effective remedy

TOTAL

26.155

*

Number of individual applications involving a violation only of
the right to a trial within a reasonable time is 16.834.
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Table 7
Violation Judgments by Years
(Based on Rights and Freedoms) (Including the Right to a Trial within a Reasonable Time and Joinder of Applications)*

2013
2014
2015
2016
2017
2018
2019
2020
2021

TOTAL

RATIO

78

0,3%

782

3,0%

1.854

7,1%

1.315

5,0%

1.083

4,1%

2.221

8,5%

1.250

4,8%

5.690

21,8%

11.882

45,4%

TOTAL

26.155

*

More than one right may be decided to have been
violation in one application.
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