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FOREWORD

The individual application remedy provided individuals with
a domestic safeguard at the highest level against public actions or
omissions intruding fundamental rights and freedoms. Individuals
have gained direct access to the Turkish Constitutional Court, and that
in turn increased the human rights awareness among the mass public.
The individual application also prompted the development of the human
rights jurisprudence within the Turkish legal system.

The individual application proved to be an effective remedy in
protecting rights and freedoms thanks to the rights-based approach
adopted by the Constitutional Court. In the course of individual
application, the Constitutional Court has addressed many legal issues
arising in the context of human rights law as well as certain chronicle
problems such as lengthy trials.

Despite the relatively short time period, the Constitutional Court
has built considerable case-law since the individual application started to
operate in 2012. This volume of the book includes selected admissibility
decisions and judgments rendered by the Constitutional Court in 2020
within the scope of individual application. These decisions and judgments,
many of which attracted high public attention as well, bear significance
with regards to the development of case-law. Sincerely wishing that this
book will contribute to upholding the rule of law and protecting rights
and liberties of individuals.

Prof. Dr. Zithtit ARSLAN
President of the Constitutional Court






INTRODUCTION

This book covers selected inadmissibility decisions and judgments
which are capable of providing an insight into the case-law established
in 2020 by the Plenary and Sections of the Turkish Constitutional Court
through the individual application mechanism. In the selection of the
decisions and judgments, several factors such as their contribution to the
development of the Court’s case-law, their capacity to serve as a precedent
judgment in similar cases as well as the public interest that they attract are
taken into consideration.

The book includes two chapters: chapter one is comprised of
inadmissibility decisions and chapter two is of judgments where the
Constitutional Court deals with the merits of the case following its
examination on the admissibility. The inadmissibility decisions are
outlined in chronological order whereas the judgments are primarily
classified relying on the sequence of the Constitutional provisions where
relevant fundamental rights and freedoms are enshrined. Subsequently,
the judgments on each fundamental right or freedom are given
chronologically.

As concerns the translation process, it should be noted that the whole
text has not been translated. First, an introductory section where the facts
of the relevant case are summarized is provided. In this section, the range
of paragraph numbers in square brackets are representing the original
paragraph numbers of the judgment. Following general information as
to the facts of the case, a full translation of the remaining text with the
same paragraph numbers of the original judgment is provided. This
fully-translated section where the Constitutional Court’s assessments
and conclusions are laid down begins with the title “Examination and
Grounds”.

By adopting such method whereby not the full text but mainly the
legal limb of the judgment is translated, it is intended to present and
introduce the Constitutional Court’s case-law and assessments in a much
focused and practical manner. The decisions and judgments included
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herein are the ones which particularly embody the unprecedented case-
law of the Constitutional Court.

Judgments rendered through individual application mechanism
may contain assessments as to complaints raised under several rights
and freedoms (assessments, in the same judgments, as to the complaints
of alleged violations of the right to a fair trial as well as the freedom of
expression and dissemination of thought and etc.). In this sense, the
main issue discussed in the judgment is focalized while selecting the
fundamental right title under which the judgment would be classified, and
the judgment is presented under a title related to only one fundamental
right.

Besides, abstracts of the judgments are presented in the table of
contents for a better understanding as to the classification of the judgments
by the fundamental rights and freedoms as well as for providing a general
idea of their contents.
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Yildirim Turan [Plenary], no. 2017/10536, 4 June 2020

Inadmissibility of the alleged violation of the right to personal liberty and
security due to the applicant’s detention on remand allegedly ordered
in the absence of any concrete evidence and against the procedural
safequards afforded to members of the judiciary

The applicant, a judge suspended from judicial office in the
aftermath of the coup attempt of 15 July for having a link
with the FETO/PDY was detained on remand for his alleged
membership of the said terrorist organisation. He was then
released pending trial, and his case was still pending before
the incumbent assize court. Declaring the applicant’s case
inadmissible as being manifestly-ill founded, the Constitutional
Court concluded that the applicant’s detention on remand had a
legal basis, since membership of a terrorist organisation imputed
to him constituted a personal offence, regardless of whether such
offence amounted to a case of discovery in flagrante delicto.

M.T. [Plenary], no. 2018/10424, 4 June 2020

Inadmissibility of the alleged violation of the right to personal liberty
and security for allegedly unlawful detention of a ByLock user

The applicant, detained on remand for membership of the
FETO/PDY after the coup attempt of 15 July, was convicted
of membership of the said armed terrorist organisation. He
maintained that his detention had been ordered in the absence
of a criminal suspicion against him as well as of any concrete
substantiating facts or evidence. Declaring inadmissible the
alleged violation of the right to personal liberty and security, the
Constitutional Court held that the impugned interference with
the applicant’s right to personal liberty and security, which was
in the form of detention, had not fell foul of the constitutional
safeguards with respect thereto.
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JUDGMENTS

RIGHT TO LIFE (ARTICLE 17 § 1)

3.
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Sehmus Altindag and Others, no. 2014/4926, 9 January 2020

Violation of the right to life due to ineffective criminal investigation into
the deaths and injuries resulting from the use of firearms by security
forces

The applicants were among the crowd which gathered for the
burial of three persons allegedly being a member of a terrorist
organisation, namely the PKK. During the impugned incident, the
security officers had opened fire on the crowd on account of which
seven persons lost their lives and several persons were injured.
At the end of the investigation, a decision of non-prosecution was
ultimately issued in respect of the security officers as they had
acted within the limits of legitimate defence. Finding a violation of
the procedural aspect of the right to life, the Constitutional Court
held that the investigating authorities had failed to elucidate the
circumstances surrounding the incident involving deaths and
injuries and to subject the obtained evidence to thorough, objective
and impartial analysis.

Abdulkadir Yilmaz and Others (2), no. 2016/13649, 29 January 2020

Violation of the procedural aspect of the right to life for granting no
permission for an investigation against certain public officers, the
suspects of a mine explosion resulting in death and injury of several
persons

Many miners including the applicants’ relatives lost their lives
or were injured as a result of the explosion which took place
in 2014 in a mine operated by a private company in Soma. As
indicated by the expert report issued with respect to the incident,
the explosion took place on account of several omissions and
faults. However, no permission was granted for launching an
investigation against the relevant officers on the ground that no
direct causal link could be established between the acts of those
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who were subject to preliminary inquiry and the mine explosion
taking place. Finding a violation, the Constitutional Court
concluded that the discontinuation of the judicial process without
allowing the investigation authorities to make an assessment as
the existence of a causal link between the acts of the suspects and
the incident taking place was incompatible with the principles of
an effective investigation.

PROHIBITION OF TORTURE AND ILL-TREATMENT (ARTICLE 17 § 3)

5.

Y.K., no. 2016/14347, 2 June 2020

Violations of both substantive and procedural aspects of the prohibition
of torture for being placed in a single room at the Foreigners’ Remouval
Centre for a prolonged period of time

The applicant, a Kazakh national, was taken into custody
in Istanbul on suspicion of possessing a false identity card.
The applicant was then transferred to removal centre, since
deportation as well as administrative detention orders had
been issued against him. He filed a criminal complaint with the
prosecutor’s office, claiming that he had been tortured and ill-
treated in the centre. However, the former issued a decision of
non-prosecution. The applicant’s subsequent challenges were
also rejected with no right of appeal. Finding a violation, the
Constitutional Court concluded that the impugned interference,
pursuing no legitimate aim and contravening the working
principles of the centres, might be regarded as torture given its
nature and duration, as well as that no rigorous investigation
capable of clarifying the applicant’s allegations had been
conducted.

Feride Kaya (2), no. 2016/13985, 9 June 2020

Violation of the prohibition of torture for ill-treatment in police custody
and the failure to conduct an effective investigation

The applicant filed a criminal complaint with the incumbent
public prosecutor’s office, maintaining that she had been
subjected to torture during her detention in police custody for a
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criminal charge. The medical reports indicated that there was no
sign of battery and physical coercion, while the report issued by a
member of the Medical Faculty stated otherwise. The incumbent
assize court acknowledged that the applicant had been subjected
to ill-treatment, but acquitted the accused gendarmerie officers
and also ordered the discontinuation of the proceedings in
respect of the doctors accused of professional misconduct due to
the expiry of the statutory time-limit. In the course of the appeal
proceedings, the Court of Cassation amended and upheld the first
instance decision in so far as it related to the accused doctors but
quashed the decision in so far as it related to the accused officers.
Finding a violation, the Constitutional Court concluded that the
judicial authorities failed to swiftly complete the investigations,
thereby failing to prevent its becoming time-barred; and that
they remained indifferent as having tolerated the unlawful acts

amounting to torture.
Tahir Baykusak, no. 2016/31718, 9 July 2020

Violation of the prohibition of ill-treatment due to the failure to prosecute
the police officers allegedly battered the applicant during identity check

The applicant, a teacher, was stopped by the police officers for an
identity check. Meanwhile, an argument occurred between the
police officers and the applicant, as a result of which the applicant
was first taken by the police officers to the hospital where a
temporary report was issued indicating that there was no sign of
assault on his body and then to the police station. Another report
issued upon the applicant’s request indicated the findings of ill-
treatment on his body. At the end of the investigation conducted
into the incident, a decision of non-prosecution was issued with
respect to the suspected police officer for intentional injury. The
applicant unsuccessfully challenged the said decision. Finding a
violation, the Constitutional Court concluded that the investigation
into the incident was not conducted rigorously and effectively.
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RIGHT TO PERSONAL LIBERTY AND SECURITY (ARTICLE 19)

8.

Esra Ozkan Ozakca [Plenary], no. 2017/32052, 8 October 2020

Violation of the right to personal liberty and security due to the
unlawfulness of the measure entailing the obligation not to leave
residence

The applicant’'s husband, holding office as a teacher, was
dismissed from public office through a Decree-law issued
during the state of emergency. Thereupon, he embarked on a
sit-down strike and subsequently a hunger strike. At the end
of the investigation conducted for the alleged membership of a
terrorist organisation, the applicant’s husband was detained on
remand. The applicant, who was also a teacher, was dismissed
from public office through another Decree-law issued within
the same period. She participated in her husband’s sit-down
strike and then embarked on a hunger strike after her husband’s
detention. Following the investigation launched against her for
the same offence, the applicant was granted a conditional bail
requiring her not to leave residence. Subsequently, the said
measure was lifted and the applicant was granted a conditional
bail requiring her to report to the police station for signature.
Finding a violation, the Constitutional Court concluded that the
applicant was subjected to the measure entailing the obligation
not to leave residence in the absence of strong indication of guilt.
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RIGHT TO RESPECT FOR PRIVATE AND FAMILY LIFE (ARTICLE 20)

9.

Ayla Demir Isat [Plenary], no. 2018/24245, 8 October 2020

Violation of the right to respect for private life due to termination of the
employment contract for breach of confidence

The employment contract of the applicant, an employee
serving at the Central Union of the Turkish Agricultural
Credit Cooperatives, was terminated -without notice and
compensation- following the coup attempt of 15 July, due to her
alleged connection or relation with the FETO/PDY. Her action for
reinstatement was dismissed by the incumbent labour court. On
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RIGHT TO THE PROTECTION OF PERSONAL DATA (ARTICLE 20)

appeals, the decision was upheld. Finding a violation of the right
to respect for private life, the Constitutional Court concluded that
the impugned measure in breach of the prescribed safeguards
was not to the extent required by the exigencies of the situation.

10. Arif Ali Cangi [Plenary], no. 2016/4060, 17 September 2020

11.

Violation of the right to respect for private life due to disclosure of
personal data to a third party

The applicant, a lawyer, was the plaintiff in the proceedings
instituted for the annulment of a zoning plan. Within the scope
of the proceedings, the relevant Ministry submitted a letter
involving several information and findings about the applicant
to third parties. His claim before the said Ministry for non-
pecuniary compensation and subsequent action before the
incumbent administrative court were dismissed. On appeal,
the dismissal decision of the administrative court was upheld.
Finding a violation of the right to the protection of personal data
under the right to respect for private life, the Constitutional Court
held that the collection of such data belonging to the applicant
and its disclosure to a third party in the absence of his explicit
consent did not correspond to a pressing social need and were
not compatible with the requirements of a democratic society.

E.U. [Plenary], no. 2016/13010, 17 September 2020

Violations of the right to the protection of personal data and the freedom
of communication for termination of the employment contract on the
basis of correspondence

The applicant holding office as a lawyer at an attorney
partnership was assigned an institutional e-mail account, flow
and contents of which were stored on the employer’s server.
Upon a quarrel taking place at the workplace, three lawyers
submitted complaint petitions to the company management.
Following the monitoring and examination of the applicant’s
correspondence via the institutional e-mail account by the
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employer, his employment contract was terminated. His action
for reinstatement was dismissed by the labour court. On appeal,
the dismissal decision was upheld. Finding violations of the
protection of personal data and the freedom of communication,
the Constitutional Court concluded that the inferior courts had
failed to conduct a rigorous trial in pursuance of the relevant
constitutional safeguards and thereby to fulfil the positive
obligations.

FREEDOM OF COMMUNICATION (ARTICLE 22)
12. Bestami Eroglu [Plenary], no. 2018/23077, 17 September 2020 265

No violations of the right to the protection of personal data and freedom
of communication due to access to ByLock data

The applicant was holding office as a teacher at the material
time. At the end of the investigation conducted against him for
his alleged membership of the FETO/PDY, he was sentenced
to imprisonment on the basis of his being a user of the ByLock
application. His conviction was upheld on appeal. Finding no
violations of the right to the protection of personal data and the
freedom of communication, the Constitutional Court found that
the necessary safeguards had been fulfilled in the applicant’s
case.

FREEDOMS OF EXPRESSION AND THE PRESS (ARTICLES 26 AND 28)

13. Deniz Karadeniz and Others [Plenary], no. 2014/18001,
6 February 2020 301

Violation of the freedom of expression due to remouval of the banner on
the premises of a political party

The applicants unfurled a banner with insulting expressions
towards the ruling party before open-air meeting to be organised
by that party for local elections. The police officers intervening in
the incident sprayed tear gas towards them. On complaint by the
applicants, a decision of non-prosecution was issued regarding
the police officers concerned. The applicants’ subsequent appeal
was dismissed by the magistrate judge. Finding a violation of
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the freedom of expression, the Constitutional Court held that
the impugned interference with the applicants’ freedom of
expression, by resorting to force, did not meet a pressing social
need and was not proportionate, thus being incompatible with
the requirements of a democratic society.

RIGHT TO PROPERTY (ARTICLE 35)
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15.

XII

Farmasol Tibbi Uriinler San. ve Tic. A.S. (2), no. 2017/37300,
15 January 2020

Violation of the right to property due to non-reimbursement of the
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products was excluded, by the tender commission, from a tender.
The applicant company paid objection fee of 6,831 Turkish
liras so as to an objection with the relevant authority, which
decided in favour of the applicant. The applicant’s request for
reimbursement of the objection fee was dismissed. His action and
subsequent appeal were also dismissed by the incumbent court.
Finding a violation of the right to property, the Constitutional
Court concluded that the impugned interference had placed an
excessive personal burden on the applicant company.

Bedrettin Morina [Plenary], no. 2017/40089, 5 March 2020

Violation of the prohibition of discrimination, taken in conjunction with
the right to property due to deprival of the opportunity to fill pension
contribution gaps incurred for the period of service abroad prior to
acquirement of citizenship

The applicant, who subsequently acquired Turkish citizenship,
was entitled to receive old age pension from the Social Insurance
Institution by filling the pension contribution gaps incurred
for the periods he worked abroad. However, the latter cut the
applicant’s old age pension and requested the return of the
amounts paid on the ground that it was impossible for the
applicant to be entitled to old age pension in the way he did.
The applicant unsuccessfully challenged the said action before
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the judicial authorities. Finding a violation, the Constitutional
Court concluded that the applicant had been subjected to a
discriminatory interference in that he had had to bear an excessive
burden for being left outside the social insurance coverage.
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during detention

The applicant, amukhtar, whohad been detained within the scope
of an investigation, was acquitted at the end of the proceedings.
The applicant’s subsequent claim for damages for the loss of
income he had sustained due to the alleged non-payment of his
salary for the period when he was held in detention was rejected
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reasonable grounds for denial of the payment of the said salaries
to the applicant, and thus the fair balance to be struck between
the protection of the right to property and the public interest
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visual information system despite the applicant’s request to be present
at the hearing in person

The applicant, against whom a criminal case was filed for
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hearing where she was able to make a defence in person before
the assize court. The applicant was subsequently transferred to
a penitentiary institution located in another city, for security
reasons. The assize court then ordered the applicant’s attendance
to the next hearing through the audio-visual information system.
The applicant requested to defend herself by being present at the
hearing, which was rejected. At the end of the trial, the applicant
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18.

19.

sentenced to 8 years and 9 months’ imprisonment for membership
of an armed terrorist organization, and the relevant decision
was upheld by the Court of Cassation. Finding a violation, the
Constitutional Court concluded that the inferior courts had failed
to justify their dismissal of the applicant’s request to be present
at the hearing, which rendered the impugned interference
unnecessary.

Kemal Cakir and Others [Plenary], no. 2016/13846, 5 March 2020

Violation of the right of access to a court due to dismissal of a case for
the alleged lack of capacity to sue

The applicants, having learned that a wind power plant (WPP)
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time, which had been found established by a police officer
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His objection to the administrative fine was dismissed by the
incumbent magistrate judge. Finding a violation of the right
to a fair hearing, the Constitutional Court concluded that
the applicant was instigated by the public officer to commit a
misdemeanour, albeit the absence of any suspicion that the said
misdemeanour had been previously committed.
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him to sign a promissory note by tying him up by the wrists and
ankles. The applicant was sentenced to imprisonment at the end
of the proceedings. On appeal, the first instance decision was
upheld. Finding a violation of the applicant’s right to examine
a witness, the Constitutional Court held that the applicant had
not been provided with the opportunity to examine the witness
whose statements had been relied on, to a significant extent, in
his conviction.

Ferhat Kara [Plenary], no. 2018/15231, 4 June 2020

No violation of the right to a fair trial due to the applicant’s conviction
based solely on ByLock data

The applicant, a guardian at the time when the impugned
incidents took place, was sentenced to imprisonment for his
membership of the FETO/PDY in the aftermath of the coup
attempt of 15 July 2016. On appeal, his conviction was upheld.
Finding no violation of the right to a fair trial, the Constitutional
Court held that the applicant had been granted the opportunity
of challenging the authenticity of the evidence demonstrating
that he had used ByLock application and opposing its use in
accordance with the principles of the equality of arms and
adversarial proceedings.

Emin Arda Biiyiik [Plenary], no. 2017/28079, 2 July 2020

Violation of the right to a court due to dismissal of reinstatement cases
without an examination on the merits

The applicant was working as a subcontracted medical secretary
at a university. His employment contract was terminated for his
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alleged relation or connection with the FETO/PDY following
the coup attempt of 15 July 2016. His action for reinstatement
was dismissed by the incumbent labour court. His subsequent
appellate requests were also rejected. Finding a violation of the
right to a court, the Constitutional Court held that the inferior
courts had failed to address and adjudicate the substantive and
legal matters of the impugned dispute.

RIGHT TO ELECT, STAND FOR ELECTIONS AND ENGAGE IN
POLITICAL ACTIVITIES (ARTICLE 67)

23. Kadri Enis Berberoglu (2) [Plenary], no. 2018/30030,
17 September 2020 535

Violation of the right to stand for elections and engage in political
activities for denial of parliamentary immunity of the re-elected member
of the parliament

An investigation was launched against the applicant, who was a
Member of Parliament (MP) at the material time, for disclosing
confidential information of the State for purposes of political
and military espionage and aiding the FETO/PDY knowingly
and willingly. He was sentenced to imprisonment. While the
applicant was detained pending trial, he was re-elected as an
MP. Stating that he was entitled to parliamentary immunity
again for his having been re-elected as an MP, he requested his
release. However, it was dismissed. Finding a violation of the
right to stand for elections and engage in political activities, the
Constitutional Court held that the applicant’s being deprived of
liberty after acquiring parliamentary immunity fell foul of the
relevant constitutional provision setting forth the safeguards as
to the parliamentary immunity.
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Admissibility Decisions

On 4 June 2020, the Plenary of the Constitutional Court found
inadmissible the alleged violation of the right to personal liberty
and security, safeguarded by Article 19 of the Constitution, for being
manifestly ill-founded in the individual application lodged by Yildirim
Turan (no. 2017/10536).

THE FACTS

[8-82] The applicant, a judge suspended from judicial office in the
aftermath of the coup attempt of 15 July for having a link with the
Fethullahist Terrorist Organisation/Parallel State Structure (“the FETO/
PDY”), was detained on remand for his alleged membership of the said
terrorist organisation. He was then released pending trial, and his case has
been still pending before the incumbent assize court.

V. EXAMINATION AND GROUNDS

83. The Constitutional Court, at its session of 4 June 2020, examined the
application and decided as follows:

A. The Applicant’s Allegations and the Ministry’s Observations

84. The applicant maintained that his right to personal liberty and
security had been violated, stating that he denied the accusations as
regards membership of a terrorist organisation attributed to him; that
there was no available evidence against him during the investigation
process; that he had not been assigned to a superior position during the
period when the organisation had been powerful; that he had not used
ByLock application; and that his pre-trial detention had been ordered in
breach of the procedural safeguards afforded to members of the judiciary.

85. The Ministry, in its observations, stated that the detention order had
contained the grounds for detention relied on by the judicial authorities,
and that given the relevant grounds, the applicant’s detention on remand
could not be considered as arbitrary. The Ministry further argued that
the public authorities had faced serious difficulties in investigating terror
crimes, therefore the right to personal liberty and security should not be
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interpreted in a way that made it extremely difficult for judicial authorities
and security officials to effectively combat crimes and criminality,
especially the organised ones.

86. The applicant, in his counter statements, maintained that the
Ministry’s observations consisted of general assessments, that the witness
statements did not reflect the truth, that the witness statements taken later
could not be taken as a basis for detention, and that he had been detained
on remand in the absence of strong suspicion of guilt.

B. The Court’s Assessment

87. Article 13 of the Constitution, titled “Restriction of fundamental rights
and freedoms”, reads as follows:

“Fundamental rights and freedoms may be restricted only by law and
in conformity with the reasons mentioned in the relevant articles of the
Constitution without infringing upon their essence. These restrictions
shall not be contrary to the letter and spirit of the Constitution and
the requirements of the democratic order of the society and the secular
republic and the principle of proportionality.”

88. Article 19§ 1 and the first sentence of Article 19 § 3 of the Constitution,
titled “Personal liberty and security”, provide as follows:

“Everyone has the right to personal liberty and security.

Individuals against whom there is strong evidence of having committed
an offence may be arrested by decision of a judge solely for the purposes of
preventing escape, or preventing the destruction or alteration of evidence,
as well as in other circumstances prescribed by law and necessitating
detention.”

89. The applicant’s aforementioned allegations should be examined
from the standpoint of the right to personal liberty and security under
Article 19 § 3 of the Constitution.



Admissibility Decisions

1. Applicability

90. Article 15 of the Constitution, titled “Suspension of the exercise of
fundamental rights and freedoms”, reads as follows:

“In times of war, mobilization, a state of emergency, the exercise of
fundamental rights and freedoms may be partially or entirely suspended,
or measures derogating the guarantees embodied in the Constitution may
be taken to the extent required by the exigencies of the situation, as long
as obligations under international law are not violated.

Even under the circumstances indicated in the first paragraph, the
individual’s right to life, the integrity of his/her corporeal and spiritual
existence shall be inviolable except where death occurs through acts
in conformity with law of war; no one shall be compelled to reveal his/
her religion, conscience, thought or opinion, nor be accused on account
of them; offences and penalties shall not be made retroactive; nor shall
anyone be held guilty until so proven by a court ruling.”

91. The Court, examining the individual applications concerning the
measures taken during the periods when the emergency administrative
procedures were in force, specified that it would take into account the
protection regime set out in Article 15 of the Constitution with respect to
fundamental rights and freedoms (see Aydin Yavuz and Others, §§ 187-191).
The criminal act imputed to the applicant by the investigation authorities
and underlying his detention on remand was his alleged membership of
the FETO/PDY. The Court considered that the impugned accusation was
related to the events leading to the declaration of a state of emergency
(see Selcuk Ozdemir [Plenary], no. 2016/49158, 26 July 2017, § 57; and Aydin
Yavuz and Others, §§ 237, 238).

92. In this regard, the lawfulness of the applicant’s detention on
remand will be reviewed under Article 15 of the Constitution. In the
course of this examination, it will primarily be ascertained whether the
applicant’s detention had been in breach of the safeguards enshrined in
the Constitution, notably Articles 13 and 19 thereof. In case of any breach,
it will be then evaluated whether the criteria laid down in Article 15 of the
Constitution justifies it (see Aydin Yavuz and Others, §§ 193-195, 242; and
Selcuk Ozdemir, § 58).
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2. Admissibility
a. General Principles

93.Itis set forthin Article 19 § 1 of the Constitution that everyone has the
right to personal liberty and security. In addition to this, the circumstances
in which individuals may be deprived of liberty in accordance with due
process of law are laid down in Article 19 §§ 2 and 3 of the Constitution.
Accordingly, the right to personal liberty and security may be restricted
only in cases where one of the situations laid down in this provision
prevails (see Murat Narman, no. 2012/1137, 2 July 2013, § 42).

94. It must be ascertained whether the detention, as an interference
with the right to personal liberty and security, complies with the relevant
conditions set out in Article 13 of the Constitution, i.e., being prescribed
by law, relying on one or several justified reasons provided in the relevant
provision of the Constitution, and not being in breach of the principle of
proportionality (see Halas Aslan, no. 2014/4994, 16 February 2017, §§ 53-54).

95. As set forth in Article 19 § 3 of the Constitution, only those against
whom there is a strong indication of guilt may be detained on remand.
In other words, pre-condition of detention is the presence of a strong
indication that the person charged with a criminal offence has committed
it. To that end, it is necessary to support an allegation with plausible
evidence which can be considered as strong. The nature of the facts which
can be considered as plausible evidence is, to a large extent, based on
the particular circumstances of the given case (see Mustafa Ali Balbay, no.
2012/1272, 4 December 2013, § 72).

96. Besides, one of the aims underlying detention is to proceed with
the criminal investigation and/or prosecution by way of confirming
or dispelling the suspicions against the suspect (see Dursun Cicek, no.
2012/1108, 16 July 2014, § 87; and Halas Aslan, § 76). Therefore, it is not
absolutely necessary that all evidence has been collected to a sufficient
extent at the time of arrest or detention. In this sense, the facts underlying
the criminal charge and thus the detention could not be of the same level
with those which would be discussed at the subsequent stages of the
criminal proceedings and serve as a basis for conviction (see Mustafa Ali
Balbay, § 73).
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97. On the other hand, all concrete evidence indicating the existence
of strong criminal suspicion could not be sufficiently demonstrated in
the detention order issued in respect of a suspect or an accused person
considered to have involved in the coup attempt or to be in relation with
the structure that is the perpetrator of the coup attempt, notably under
the circumstances prevailing immediately after the coup attempt. In this
sense, in handling the individual applications before it, the Constitutional
Court may have access to the relevant investigation files or case-files via
the National Judiciary Informatics System (“the UYAP”). Accordingly, in
the examination of the individual applications involving detention-related
complaints, the information and documents available in the files, access
to which is ensured via the UYAP, -notably, the indictments where the
contents of such evidence as well as the evidence-related assessments of
the investigation authorities are explained thoroughly- are also taken into
consideration so as to have a sound and better grasp of the contents of the
evidence relied on, cited, or referred to in a detention order. In this regard,
the facts which are not indicated in the detention order but included in
the investigation file and relied on -in the indictment- as a ground for
the charges are taken into account, to the extent available through the
UYAP, by the Court in dealing with the individual applications involving
the alleged unlawfulness of detention (see Zafer Ozer, no. 2016/65239, 9
January 2020, § 41).

98. It is evident that this assessment method is a state of necessity
for the detention measures applied in the aftermath the coup attempt.
Notably, it is undoubtedly difficult to demonstrate in detail all concrete
evidence indicating the existence of criminal suspicion in the detention
orders issued in respect of those detained immediately after the coup
attempt. It should be accordingly considered reasonable that under these
circumstances, the strong indications of criminal guilt, which have not
been specified at the time of detention, be comprehensively explained and
assessed by the investigation authorities at the subsequent stage. In this
respect, in the examination of the alleged unlawfulness of the detention
measure applied immediately after the coup attempt, not only the facts
referred to in the detention order but also those included in the file and
generally specified in the indictment as the basis of the criminal charge,
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access to which have been ensured through the UYAP, would be taken
into consideration (see Zafer Ozer, § 42).

99. Besides, it is also provided for in Article 19 § 3 of the Constitution
that an individual may be placed under pre-trail detention for the purpose
of preventing the risks of absconding or removing or tampering with evidence.
As also set out in Article 100 of the Code of Criminal Procedure no. 5271
(“Codeno. 5271”), detention may be ordered in cases where the suspect or
accused person absconds or hides, or where there are concrete facts which
raise the suspicion of absconding, or where the behaviours of the suspect
or accused person indicate the existence of a strong suspicion of tampering
with evidence or attempting to put an unlawful pressure on witnesses,
victims or other individuals. In the relevant Article, the offences regarding
which the ground for arrest may be deemed to exist ipso facto are enlisted,
provided that there exists a strong suspicion of having committed those
offenses (see Halas Aslan, §§ 58 and 59).

100. Itis also set out in Article 13 of the Constitution that the restrictions
as to fundamental rights and freedoms cannot fall foul of the “principle of
proportionality”. In this context, one of the issues to be considered is the
fact that the detention must be proportionate to the gravity of the imputed
offence as well as to the severity of the sanction to be imposed (see Halas
Aslan, § 72).

101. In each concrete case, it primarily falls to the judicial authorities
ordering detention to assess whether there exists a strong indication
of criminal guilt, the pre-condition for detention, whether the grounds
justifying detention exist, and whether the detention is proportionate.
As a matter of fact, the judicial authorities, which have direct access
to all parties of the case and the evidence, are better placed than the
Constitutional Court in this regard (see Giilser Yildirim (2) [Plenary],
no. 2016/40170, 16 November 2017, § 123). However, the exercise of this
discretionary power by the judicial authorities is subject to the Court’s
review which must be conducted especially on the basis of the detention
process and the grounds of the detention order, as well as in consideration
of the particular circumstances of the given case (see Erdem Giil and Can
Diindar [Plenary], no. 2015/18567, 25 February 2016, § 79; Selcuk Ozdemir, §
76; and Giilser Yildirim (2), § 124).
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b. Application of Principles to the Present Case

102. In the present case, it must primarily be ascertained whether the
applicant’s detention had a legal basis.

103. The applicant was detained on remand pursuant to Article 100
of Code no. 5271 for his alleged membership of a terrorist organisation,
namely the FETO/PDY, considered to be the perpetrator of the coup
attempt, within the scope of an investigation.

104. The applicant claimed that he had been detained in breach of the
special investigation procedures and guarantees envisaged for judges
and prosecutors in Law no. 2802, and that his detention on remand was
therefore unlawful.

105. In adjudicating several individual applications lodged with respect
to the pre-trial detention of judicial members in the aftermath of the coup
attempt of 15 July, the Court examined the question whether there was a
legal obstacle -stemming from the procedural safeguards pertaining to the
judicial office- to their placement in pre-trial detention.

106. In this sense, the Court has concluded at the end of the assessments
as to the judges holding office at the Court of Cassation and the Council of
State (“the Supreme Courts”) that for conducting an investigation against
these members even on account of any personal offence, a decision needs
to be issued by the relevant boards of the Supreme Courts; and that the
only exception to this necessity is cases of discovery in flagrante delicto.
These assessments have been based on the statutory provisions whereby
the safeguards related to the trial procedure of the Supreme Court
members concerned have been introduced. Regarding the membership
of an armed terrorist organization, on account of which the members of
the Supreme Court shall be detained on remand, the Court —referring to
the relevant decisions of the Court of Cassation— stated that it constituted
a personal offence and that it was characterised as discovery in flagrante
delicto. (Regarding the members of the Constitutional Court, see Alparslan
Altan, §§ 114-129; and Erdal Tercan [Plenary], no. 2016/15637, 12 April 2018,
§§ 130-146; regarding the members of the Court of Cassation, see Salih
Sonmez, no. 2016/25431, 28 November 2018, §§ 106-121; Mehmet Ari, no.
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2016/22732, 10 January 2019, §§ 61-77; and Ramazan Bayrak, no. 2016/22901,
7 February 2019, §§ 70-86; and regarding the members of the Council of
State, see Hannan Yilbasi, no. 2016/37380, 17 July 2019, §§ 61-63; and Resul
Comoglu, no. 2017/8756, 26 September 2019, §§ 55-65).

107. The Court, in its judgment of A.B., developed its case-law as
regards the fact that a case of discovery in flagrante delicto may be deemed
to have existed in respect of the members of the Supreme Courts placed in
pre-trial detention for membership of a terrorist organisation (FETO/PDY)
shortly after the coup attempt. It was primarily reiterated in the relevant
decision that with reference to the pertinent laws and the case-law of the
Court of Cassation, membership of a terrorist organisation was found to be
a personal offence falling within the jurisdiction of assize courts (see A.B.
[Plenary], no. 2016/22702, 31 October 2019, § 89). In its examination as to
the concept of in flagrante delicto, the Court particularly pointed to the fact
that the applicant -like other supreme court members- had been arrested,
taken into custody and then detained on remand during a period involving
the ongoing efforts to supress the coup attempt as well as the severe threat
posed by such an attempt to the national security and the public order,
and that the investigation authorities, in their requests for detention, and
the judge’s offices, in their detention orders, had emphasised this situation
(see A.B., §91).

108. The main ground underlying the inferior courts’ acknowledgement
that there was a case of discovery in flagrante delicto in respect of the
members of the Supreme Courts placed in pre-trial detention in the
aftermath of 15 July is the coup attempt itself. As also noted in several
judgments rendered on a sufficient factual basis by the Turkish judicial
bodies including the Court, the FETO/PDY was the mastermind of the
coup attempt. Therefore, it is not unfounded to extend the scope of the
concept of in flagrante delicto to the individuals considered to have an
organisational link with this organisation, perpetrator of the coup attempt,
during a period involving the ongoing efforts to supress the coup attempt,
as well as the ongoing severe threat posed to the existence of the State and
national security (see A.B., § 94).

109. The Court, in its judgment of A.B., relying on its assessment within
the framework of the facts related to the coup attempt, and having regard
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to the Court of Cassation’s consideration to the effect that (continuous)
membership of an armed terrorist organisation constituted a case of discovery
in flagrante delicto by its very nature, concluded that the investigation
authorities” finding that there was a case of discovery in flagrante delicto
regarding the membership of an armed terrorist organisation imputed
to the applicant was neither devoid of factual and legal basis nor was it
arbitrary (see A.B., § 94).

110. In addition, the Court, while examining whether the guarantees
arising from the professions of the members of the judiciary other than
the supreme court members, who were detained on remand after the coup
attempt, constituted a legal impediment to their detention, considered that
membership of a terrorist organisation, constituting a ground for detention,
was a personal offence and characterised as discovery in flagrante delicto
(with regard to the judges taking office at the inferior courts, see Adem
Tiirkel, no. 2017/632, 23 January 2019, §§ 52-59; and Erdem Dogan, no.
2017/25955, 7 March 2019 §§ 50-57; with regard to investigation judges,
see Selim Oztiirk, no. 2017/4834, 8 May2019, §§ 52-59; and with regard to
public prosecutors, see Hasan Hendek, no. 2016/69748, 29 May 2019, §§ 62-
69; and Ugur Giirses, no. 2016/16201, 3 July 2019, §§ 62-65).

111. The Court also updated its case-law in the judgment of Mustafa
Ozterzi ([Plenary], no. 2016/14597, 31 October 2019), which stated that
members of the judiciary other than the supreme court members, who
were detained for membership of an armed terrorist organisation (FETO/
PDY) immediately after the coup attempt, might be regarded to have been
discovered in flagrante delicto. The Court stated in the relevant decision:
“Regard being had to the fact that the applicant was arrested and taken into
custody in accordance with the arrest warrant issued after the coup attempt, which
had started on 15 July 2016 and continued on the next day, had been supressed,
and to the fact that he was detained on remand for membership of the FETO/PDY
found to have been the organisation staging the coup attempt and classified as an
armed terrorist organisation by the judicial authorities, the assessments made
by the investigation authorities indicating that there was a case of discovery in
flagrante delicto regarding the membership of an armed terrorist organisation
imputed to the applicant were neither devoid of factual and legal basis nor were
they arbitrary (see Mustafa Ozterzi, § 94).

12
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112. In addition, judgments of the Assembly of Criminal Chambers of
the Court of Cassation indicating that unlike the supreme court members,
although there was no case of discovery in flagrante delicto, which fell within
the jurisdiction of assize court, regarding judges and public prosecutors,
there was no requirement for a permission to conduct an investigation
into their personal crimes were also referred to in the judgment of Mustafa
Ozterzi (see Mustafa Ozterzi, § 93; and for one of the relevant judgments of
the Court of Cassation, see § 65).

113. On the other hand, in its Hakan Bas v. Turkey judgment, which
has not been finalised yet, the European Court of Human Rights (“the
ECHR”) held mainly on the basis of its findings in the Alparslan Altan
v. Turkey judgment that the applicant’s detention did not comply with
the domestic law as he had been deprived of the procedural safeguards
pertaining to judicial office. It accordingly found a violation of Article 5 §
1 (c) of the European Convention on Human Rights (“the Convention”).
In this judgment, the ECHR did not accept the Government’s objection
to the effect that there was no special procedure for conducting an
investigation against, and ordering pre-trial detention of, the applicant
due to his personal offences as he was not a judge serving at the Supreme
Courts. It appears that in reaching this conclusion, the ECHR reiterated its
approach as to the provisions in the Turkish law regarding the concept of
in flagrante delicto and as to their interpretation, adopted in its judgment
Alparslan Altan v. Turkey where the applicant had been serving as a judge
at the Constitutional Court at the time of his pre-trial detention. From the
ECHR’s point of view, the Turkish judicial bodies” assessment extending
the scope of the concept of in flagrante delicto to members of the judiciary
detained in the aftermath of the attempted coup is ambiguous.

114. This issue needs to be re-assessed comprehensively in the light
of the ECHR’s interpretation of the provisions in the Turkish Law where
the procedures to conduct an investigation and/or prosecution against
the members of the judiciary and to place them under pre-trial detention
are laid down. In this sense, the procedure —within the Turkish law-
regarding the pre-trial detention of the judicial members according to
their respective positions, as well as the nature of the offences forming a
basis for their detention must be clarified.

13
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115. Accordingly, it should be primarily ascertained whether the
Court’s assessment in this respect would impair the binding nature of
the ECHR’s judgments. In interpreting the constitutional provisions,
notably the ones concerning the fundamental rights and freedoms, the
Court takes into consideration in particular the international conventions
to which the Republic of Turkey is a party, as well as the remarks of the
bodies authorised to interpret such conventions. The first and foremost
of such international instruments is the Convention. That is because, the
Convention is different than the other international conventions for both
pertaining to human rights and being under the supervision of the ECHR,
a judicial body the decisions/judgments of which are binding on Turkey.

116. The Court avails itself of the ECHR'’s case-law to a significant
extent notably in its examinations and assessments as to individual
applications and pays regard to the latter’s approach in determining the
meaning and extent of the constitutional provisions on fundamental rights
and freedoms. In this sense, the Court also endeavours not to lead to any
contradiction with the ECHR'’s case-law as a result of its interpretation of
fundamental rights and freedoms. Indeed, one of the fundamental aims of
the supervision/trial mechanism founded by the Convention is to ensure
the establishment of a common European standard in the field of human
rights. Therefore, the Court takes into account the ECHR’s case-law in
its assessments as to fundamental rights and freedoms, as a requisite of
its role to minimise the possible contradictions between national law and
international law with respect to the issues on human rights.

117. The ECHR'’s final decisions/judgments are binding; however, it is
for the Turkish authorities, holder of public power, and ultimately for the
national courts to interpret the provisions of domestic law relating to the
pre-trial detention of the members of the judiciary. Although the ECHR
is entitled to examine whether the Turkish courts” interpretation as to
domestic law has been in breach of the rights and freedoms safeguarded
by the Convention, it should not replace the domestic courts and interpret
the national law at first hand. The Turkish courts are in a much better
position than the ECHR to interpret the provisions of domestic law.

118. For this reason, the ECHR reiterates that it is primarily for the
national judicial authorities to interpret the domestic law and that its duty
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is limited to determining whether the effects of such interpretation are
compatible with the Convention. The ECHR also points out the fact that it
cannot in principle substitute its own assessment for that of the national
courts. In this regard, it notes that it is primarily incumbent on the national
authorities —in particular the national courts— to resolve the issues related
to the interpretation of domestic law.

119. In this context, it should be underlined that the finding of the
ECHR, through the interpretation of the relevant provisions of the Turkish
law, to the effect that the detention of the members of the judiciary did not
comply with the domestic law is not related to the interpretation of the
Convention. In fact, the aforementioned finding of the ECHR is a mere
explanation regarding the relevant provisions of the Turkish law. This is
also the main reason for the Court’s review of a given issue following
the relevant judgments of the ECHR. As such, the fact that the Turkish
judicial authorities, especially the Constitutional Court, reaches a different
conclusion in their determinations and assessments related to the domestic
law than the ECHR'’s interpretation as to the Turkish law —within the
aforementioned framework- should not be regarded as contradicting the
place and importance of the judgments of the ECHR in the Turkish legal
system.

120.In the light of the foregoing, the Court has found it useful to examine
(anew) thoroughly the statutory provisions regarding the investigation
and/or prosecution as well as detention of the members of the judiciary
including the members of the Supreme Courts.

121. Turkish law stipulates a special procedure for investigating the
members of the Constitutional Court, the Council of State and the Court
of Cassation as well as the elected members of the High Council of Judges
and Public Prosecutors (“the HCJP”) due to both their professional
offences and personal offences, and it contains particular regulations
regarding the procedure whereby detention is ordered as a preventive
measure. Investigation/prosecution is carried out in accordance with the
general provisions only in cases of discovery in flagrante delictio, and no
special procedure for permission is envisaged in this regard (for detailed
assessments in this regard, see Alparslan Altan, §§ 117-118 concerning the
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members of the Constitutional Court; Salih Sonmez, §§ 108-109 concerning
the members of the Court of Cassation; and Resul Comoglu, § 56 concerning
the members of the Council of State).

122. As a matter of fact, the Court has considered that membership of
an armed terrorist organisation constituted a personal offence on part the
supreme court members who were detained immediately after the coup
attempt for membership of the FETO/PDY that was the structuring behind
the said attempt, and that discovery in flagrante delictio might be deemed
to have existed regarding these persons (for a judgment -issued after the
judgment of the ECHR in the case of Alparslan Altan v. Turkey- where
detailed explanations to this end were made, see A.B., §§ 80-95).

123. Besides, the procedure for investigating and prosecuting the
members of the judiciary other than the judges serving at the Supreme
Courts as well as other than the elected members of the HCJP (referred
to as the Council of Judges and Public Prosecutors (CJP) following the
amendment made by Decree Law no. 703 dated 2 July 2018). Following
the examination of the provisions enshrined in the relevant law, the
procedures for investigating and/or prosecuting respective crimes, and
whether a special procedure would be applied regarding the detention of
the applicant who had been serving as a judge at the first instance court
should be determined.

124. Article 1 of Law no. 2802 provides that it is among the objectives of
this law that judges and prosecutors of judicial and administrative courts
be subjected to investigation and prosecution for the offences committed in
connection with or in the course of their official duties or for their personal
offences. In this scope, first, disciplinary sanctions that shall be imposed
on judges and prosecutors in case of their failure to act in conformity
with their professions and posts are enumerated in Article 62 of Law no.
2802. Besides, it is stipulated in Article 77 § 1 that where it is considered
that continuation of profession by a judge or prosecutor undergoing an
investigation will impair the proper conduct of the investigation or harm
the supremacy and dignity of the judiciary, then he may be temporarily
suspended from the office by the HCJP.
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125. Provisions regarding the investigation and prosecution processes
to be conducted against judges and prosecutors are also set forth under
the Seventh Section of the Law, titled “Investigation and Prosecution”. The
first subsection thereof, titled “Investigation”, contains Articles 82-88; the
second subsection, titled “Prosecution”, contains Articles 89-92; the third
subsection, titled “Personal Offences”, contains Article 93; and the fourth
subsection, titled “Common Provisions”, contains Articles 94-98.

126. In Article 82 thereof, titled “Investigation”, the legislator stipulates
that the permission of the Ministry of Justice is required (after the adoption
of Law no. 6087, permission of the HCJP has been required) for launching
an inquiry or investigation against judges and prosecutors for the offences
committed in connection with or in the course of their official duties, as well
as for their conducts and behaviours not complying with their professions
and duties. It is also set forth therein that the Minister of Justice may assign
judicial inspectors or ajudge or a prosecutor, having more seniority than the
suspects, to conduct inquiry and investigation. However, by the adoption of
Law no. 6087, inspectors at the HCJP have been granted the authorization
and assigned with the duty to research and, if need be, to conduct an inquiry
or investigation against judges and prosecutors so as to find out whether
they have committed offences in connection with or in the course of their
official duties, and whether their conducts and behaviours have complied
with the requirements of their profession.

127. It is regulated in Article 83 of the Law that the inspectors are
not required to take a prior permission for investigating the issues they
have been aware of during inspection or investigation as well as in non-
delayable cases; however, they must immediately inform the Ministry
(after the adoption of Law no. 6087, the HCJP). Article 84 contains
provisions regarding the defence of judges and prosecutors in the course
of investigation; Article 85 sets forth the authorities to decide on the
requests for detention made during the investigation; Article 86 sets forth
the investigation and prosecution authorities to take an action against
those who have been involved in the offences committed by judges and
prosecutors; and Article 87 contains provisions related to the procedures
to be followed after the conclusion of the investigation conducted against
judges and prosecutors.
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128. Article 88 § 1 of the Law, titled “Procedure for apprehension and
interrogation”, provides that except in flagrante delicto circumstances falling
under the jurisdiction of assize courts, judges and prosecutors claimed
to have committed an offence cannot be apprehended, interrogated or
subjected to bodily search and their houses cannot be searched as well;
however, the Ministry shall be informed immediately about the situation.
Pursuant to Article 88 § 2 thereof, investigation and prosecution processes
shall be directly conducted against the law enforcement officers and
their commanders, who have acted contrary to the first paragraph, by
the authorized public prosecutor’s office, in accordance with the general
provisions.

129. Article 89, which contains provisions regarding prosecution
process, embodies the actions to be taken, if prosecution process is needed
to be conducted against judges and prosecutors on account of the offences
committed in connection with or in the course of their official duties;
Article 90 enumerates the authorities that will conduct the prosecution
(the proceedings); Article 91 stipulates the date that will be taken as a basis
in determining these authorities; and Article 92 sets forth the provisions
regarding appeals against the decisions finding no ground for detention,
release or initiation of the final investigation.

130. Third Section of the Law is titled “Personal Offences”. Pursuant
to Article 93 § 1, titled “Investigation and Prosecution of Personal Offences”,
under the Third Section, while the jurisdiction for investigating the
personal offences of judges and prosecutors shall be exercised by the
public prosecutor’s office at the assize court closest to the assize court
located within the area of jurisdiction of the relevant judge or prosecutor,
and the jurisdiction for opening the final investigation (prosecution) shall
be exercised by the assize court located there, these jurisdictions have
been granted, respectively, to the provincial chief public prosecutor’s
office located in the province where the regional court of appeal, to which
the court where the relevant person takes office is affiliated, is located and
to the assize court located at the same place.

131. It is set forth in Article 94, titled “cases of discovery in flagrante delictio
falling under the jurisdiction of assize court”, under the Fourth Section, titled

18



Yildirim Turan [Plenary], no. 2017/10536, 4/6/2020

“Common Provisions”, that in cases of discovery in flargante delictio falling
within the jurisdiction of assize court, the preliminary investigation
against judges and prosecutors shall be conducted in accordance with the
general provisions; that the preliminary investigation shall be conducted
ex officio by the authorised public prosecutors; and that the situation shall
be notified to the Ministry of Justice without delay.

132. Considering the systematic of Law no. 2802, provisions thereof,
as well as the aforementioned explanations together, it is understood
that the restrictions set forth in Article 88 are applicable to the offences,
committed by judges and prosecutors, in connection with or in the course
of their official duties. As a matter of fact, in Articles 82-88 under the first
subsection titled “Investigation” of the Seventh Section titled “Investigation
and Prosecution”, the legislator has determined the investigation procedure
in respect of judges and prosecutors for their profession-related offences,
as well as in Articles 89-92 under the Second Section titled “Prosecution”,
the legislator has determined the procedure to be followed in cases where
it is decided that the final investigation will be opened against these
persons. The Court of Cassation also has a similar approach to the case.

133. According to the relevant Law, as a rule, judges and prosecutors
can be investigated for the offences committed in connection with or in
the course of their official duties, only upon the permission to be granted
by the competent authorities. In the same vein, they can be prosecuted for
the offences related to their profession only upon the decision (decision to
launch the final investigation) of the competent authority.

134. Besides, the provision embodied in Article 88 of Law no. 2802,
which provides “except in flagrante delicto circumstances falling under the
jurisdiction of assize courts, judges and prosecutors claimed to have committed
an offence cannot be apprehended, interrogated or subjected to bodily search and
their houses cannot be searched as well” cannot be interpreted as prohibiting
the investigation or prosecution of judges and prosecutors for offences
committed in connection with or in the course of their official duties.
As previously indicated by the Constitutional Court, it is commonly
acknowledged in contemporary legal systems that judges and prosecutors
also have criminal liability if they commit offences. A judge or a prosecutor
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may commit offences in connection with their duties. In such cases,
judge or prosecutor cannot enjoy impunity just because he is a judge or
prosecutor. For this reason, in our legal system, as regards the criminal
acts of judges and prosecutors, which they may commit in connection with
their duties, special investigation and prosecution procedures as well as
the incumbent authorities are stipulated in the Constitution, Law no. 2802
and Law no. 6087 (see Mustafa Baser and Metin Ozcelik, no. 2015/7908, 20
January 2016, § 159; and Siileyman Bagriyanik and Others, no. 2015/9756, 16
November 2016, § 235).

135. As a matter of fact, in one of its judgments where it examined the
lawfulness of detention by the first instance court of the applicants who
were chief public prosecutor, acting chief public prosecutor and public
prosecutor, the Constitutional Court discovered that Article 88 of Law no.
2802 did not prohibit the imposition of protection measures -including
detention on remand- with regard to judges and prosecutors after the
inquiry and investigation procedures as to whether or not they had
committed offences committed in connection with or in the course of their
official duties were concluded and a permission for investigation was
granted by the legally authorised bodies. Accordingly, it is unacceptable
that where there is no case of discovery in flagrante delicto, arrest, search
and interrogation procedures as well as detention measures cannot be
applied for judges and prosecutors under any circumstances. Otherwise,
where there is no case of discovery in flagrante delicto, members of the
judiciary will not be subjected to investigation for the offences allegedly
committed by them and no protection measure will be applied, as well
as unexplainable consequences will be borne in a society in which the
rule of law has been adopted. Therefore, there is no legal obstacle to the
implementation of protection measures, including detention on remand,
against judges and prosecutors for the offences related to their duties,
provided that the procedural provisions set forth in the relevant law are
complied with and a permission for investigation has been granted by the
competent authorities (see Siileyman Bagriyanik and Others, §§ 240, 243).

136. On the other hand, there is no statutory provision seeking a
permission or a decision given by a competent authority in order for an
investigation or prosecution tobe conducted againstjudges and prosecutors
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for their personal offences. Neither Law no. 2802 nor Law no. 6087 contains
a provision stipulating that permission for an investigation or prosecution
shall be granted in respect of the judges and prosecutors alleged to have
committed a personal offence. As regards the personal offences of judges
and prosecutors, the practices of both Turkish judicial authorities and
administrative bodies, especially the HCJP and the Ministry, have always
been in this direction. In this context, it should not be ignored that the
HCJP’s decision regarding the granting of a permission for investigation
referred to in the detention order issued against the applicant, does not
mean allowing for a criminal investigation to be conducted on account
of a personal offence, but rather an examination within the context of
disciplinary law. Since the applicant was later dismissed from office
pursuant to Decree-law no. 667, it is seen that the disciplinary investigation
against him was not completed. In this regard, it should be borne in mind
that conducting an investigation merely against members of the supreme
courts (Constitutional Court, Court of Cassation, and Council of State)
and elected members of the HCJP even if they are charged with a personal
offence, is conditioned upon a decision/permission of certain authorities,
save for the cases of discovery in flagrante delicto.

137. Although it is not stipulated in Article 93 of Law no. 2802 that
there must be a permission or decision given by a competent authority to
investigate or prosecute judges and prosecutors for their personal offences
—except for the cases of discovery in flagrante delicto— there is a separate
regulation included therein as regards the investigation and prosecution
authorities. Accordingly, at the time of the applicant’s detention, the chief
public prosecutor’s office at the assize court closest to the assize court
located within the jurisdiction area of the judge or prosecutor concerned
was authorised to investigate the personal offences committed by judges
and prosecutors; and the said assize court was authorised to conduct the
final investigation. However, in accordance with Article 7 of Decree-law
no. 680 issued during the state of emergency period, this authority has
been granted to the provincial chief public prosecutor’s office located in
the province where the regional court of appeal, to which the court where
the relevant person takes office is affiliated to, is located and to the assize
court located at the same place.
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138. Therefore, these provisions regarding the determination of
investigation and prosecution authorities cannot be said to require a
permission or decision for the investigation or prosecution of personal
offences at the time of the applicant’s detention and in the subsequent
period. Hence, there is no legal regulation that prevents judges and
prosecutors from being investigated or prosecuted for their personal
offences and thereby preventing the application of preventive measures,
including detention, or seeking a permission or decision of the
administrative authority.

139. In this case, determination of whether the membership of an armed
terrorist organisation for which the applicant was detained constitutes an
individual offence or an offence related to his official duty has a decisive
importance in terms of the lawfulness of his detention.

140. Terrorism is defined in Article 1 of Law no. 3713, which reads”
Terrorism; is any kind of act done by one or more persons belonging to an
organization with the aim of changing the characteristics of the Republic as
specified in the Constitution, its political, legal, social, secular and economic
system, damaging the indivisible unity of the State with its territory and nation,
endangering the existence of the Turkish State and Republic, weakening or
destroying or seizing the authority of the State, eliminating fundamental rights
and freedoms, or damaging the internal and external security of the State, public
order or general health by means of using force and violence and by pressure,
intimidation, oppression or threat methods”.

141. After emphasizing that the criminal organisation constituted a
danger to the public order, public peace and public safety, which underlaid
the offence, and that the acts of organising for committing offence were
defined as independent types of crime, the Court of Cassation stated
“Those who created this dangerous situation for the first time were the founders
of the organisation, those who directed this situation were the directors of the
organisation, and those who contributed to the continuation of this danger and
its transformation into actions by capitulating to the organisational will were the
members of the organisation”.

142. Accordingly, membership of a terrorist organisation, which means
to ensure the continuation of the risk posed to the existence, integrity,
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order and safety of the state and to the fundamental rights and freedoms
of the state and its materialisation through concrete acts by means of
using force and violence and by pressure, intimidation, oppression or
threat methods, cannot be considered as a duty-related offence for public
officials. The Court of Cassation’s established case-law also overlaps with
this consideration. As a matter of fact, the Court, also referring to the
relevant judgments of the Court of Cassation in its judgment Alparslan
Altan, specified that membership of a terrorist organisation was a personal
offence (see Alparslan Altan, § 123). In fact, nor did the applicant raise the
allegation that the impugned offence was a duty-related offence.

143. In addition, before the coup attempt, criminal investigations and
prosecutions had also been carried out against members of the judiciary
on account of some activities related to the FETO/PDY, and the suspects
had been detained on remand during the investigation process within
the scope of protection measures. These measures, namely detention on
remand, have also been challenged through individual application before
the Constitutional Court. In the case of Mustafa Baser and Metin Ozcelik,
in which the lawfulness of the detention of two judges was challenged,
the HCJP granted permission for an investigation and, subsequently, for
prosecution. However, in the relevant case, investigation and prosecution
had been carried out for the offence of professional misconduct, which
is undoubtedly a duty-related offence, as well as membership of a
terrorist organisation, which is a personal crime. At the outcome of the
proceedings, the applicants were convicted of both offences. In addition,
the applicants” imputed acts had been investigated by the HCJP under
the disciplinary law (see Mustafa Baser and Metin Ozcelik, §§ 29-48). In
the case of Siileyman Bagriyanik and Others, where the detention of public
prosecutors was challenged through individual application, it was
claimed that the applicants had unlawfully -in accordance with the aims
of the terrorist organisation- exercised the authorities granted to them by
virtue of their official duties, in addition, disciplinary investigation was
conducted against them (see Siileyman Bagriyanik and Others, §§ 51-61; 79-
85). Therefore, the subject matters of the aforementioned applications were
not similar to those which were subjected to the investigations conducted
against the members of judiciary for the offences related to the FETO/PDY
in the aftermath of the coup attempt.
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144. As stated above, membership of a terrorist organisation imputed
to the applicant is a personal offence, and therefore there is no need
for a permission or decision of any administrative authority to conduct
an investigation against him for the imputed offence and to order his
detention as part of preventive measures. Thus, there is no legal obstacle
to detain the applicant, who was serving as a judge, for his membership of
a terrorist organisation, which constitutes a personal offence.

145. In this case, as regards the applicant, who held office as a judge
in the first instance court, it does not matter in terms of the lawfulness of
his detention whether the membership of an armed terrorist organisation
constitutes a case of discovery in flagrante delicto. The existence of a
case of discovery in flagrante delicto regarding the imputed offence may
have been considered as relevant only for determining the jurisdiction
ratione loci of the public prosecutor’s office conducting the investigation
and of the magistrate judge ordering the detention. In Turkish law, the
jurisdiction ratione loci of the investigation and prosecution authorities is
not acknowledged as a situation related to public order. As a matter of
fact, it is regulated in Code no. 5271 that the alleged lack of jurisdiction
can only be raised until a certain stage of the proceedings, and afterwards,
the judicial authorities cannot issue a decision on lack of jurisdiction,
that the actions taken by a judge or court lacking jurisdiction cannot be
deemed null and void merely due to the lack of jurisdiction, and that in
non-delayable cases, even if a judge or court has no jurisdiction, they will
take necessary actions in their judicial district. That being so, the issues
such as which public prosecutor’s office conducted the investigation and
which magistrate judge issued the detention order have no bearing on
the lawfulness of the detention. In fact, there is no difference between
the magistrate judges in different places, who have been vested with the
authority to order detention, in terms of the tenure of judges as well as the
impartiality or independence of the courts, and the said judges are exactly
afforded with the same guarantees.

146. In addition, Law no. 2802 cannot be said to deprive the judges and
prosecutors from procedural safeguards in case of any personal offence.
Pursuant to Article 93 of Law no. 2802, certain judicial authorities shall
be authorised to conduct investigation or prosecution against judges
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and prosecutors for their personal offences. Accordingly, in the absence
of a particular decision of the competent judicial authority against the
judge and prosecutor concerned, the law enforcement officials cannot
apply any preventive measures on ground of their having committed
a personal offence. In this regard, even in case of a personal crime, the
apprehension, search or interrogation of judges and prosecutors by law
enforcement officers in the absence of a decision rendered by judicial
bodies (prosecutor’s office/judge/court) is prohibited by Law no. 2802.
Considering Articles 88 and 93 of Law no. 2802 together, it should be
acknowledged that such a restriction, which is also applicable to the cases
where a permission for investigation has been granted for duty-related
offences, applies to personal offences, as well. Indeed, the fact that certain
judicial bodies are authorised to deal with personal offences as per Article
93 of Law no. 2802, and the fact that investigations, despite being subject
to general provisions, shall be conducted ex officio by the competent public
prosecutors even in cases of discovery in flagrante delictio as per Article
94 thereof serve the purpose of preventing the application of protection
measures against judges and prosecutors by the law enforcement officers.

147. As a result, the applicant’s allegation that he had been detained
in contravention of the procedural safeguards afforded to him by virtue
of his profession has been considered ill-founded. Thus, the applicant’s
detention on remand had a legal basis.

148. Prior to a consideration as to whether the applicant’s detention on
remand, apparently having a legal basis, pursued a legitimate aim and
whether it was proportionate, it should be examined whether there was a
strong indication of guilt, which is a prerequisite for detention.

149. In the present case, it was specified in the detention order issued
against the applicant that there had been concrete evidence in the case
file demonstrating the existence of a suspicion of guilt; however, the said
order contained no explanatory information apart from the coup attempt
as well as the decisions of the HCJP.

150. The indictment relied on the applicant’s dismissal from his
profession in accordance with the decision of the HCJP for having
committed the offence of membership of a terrorist organisation, namely
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FETO/PDY, on his being a member of the Turkish Association of Judges
and Prosecutors (YARSAV), on his having made phone calls with persons
who were investigated for offences related to the FETO/PDY and who
were then found to have been ByLock users, and on the witness statements
taken during the investigation phase.

151. A.C., who was one of the witnesses whose statements had been
taken at the investigation stage, indicated that the applicant had lived in
the houses affiliated to the FETO/PDY for a while; and C.U., who was
another witness, stated that the applicant whom he had met while he
was a candidate judge was a member of the FETO/PDY. C.U. stated at
the prosecution stage that the candidate judges linked to the FETO PDY
had been divided into groups, that he had been in the same group with
the applicant, that the applicant had stayed in the houses belonging to
this structure during his internship period, and that then they had come
together once a year within the scope of the meetings organised by the
judges/prosecutors within the structure. Another witness S.K. heard
during the prosecution phase stated that he was holding office in private
sector as a mathematics teacher, that he was a private brother (mahrem abi)
responsible for some members of the judiciary, including the applicant,
while he was in Malatya, and that he met with these persons periodically.

152. Accordingly, consideration of the aforementioned witness
statements as a strong indication of guilt on the part of the applicant
was neither unfounded nor arbitrary. As a matter of fact, in the case of
Selcuk Ozdemir, the Court regarded the statements of a number of suspects
charged with membership of the FETO/PDY, who claimed that the
applicant who had been holding office as a judge had connection with the
FETO/PDY and was a member of the said structure, as a strong indication
of guilt.

153. Besides, it should be evaluated whether the applicant’s detention,
for which the prerequisite of existence of a strong suspicion of guilt was
fulfilled, pursued a legitimate aim. In such an evaluation, the general
circumstances prevailing at the time when the arrest warrant was issued
should not be disregarded.
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154. The Court indicated that during the investigations conducted in the
aftermath of the coup attempt into the offences related to the said attempt
or to the FETO/PDY that was the perpetrator of the coup attempt, the
protective measures other than detention might have remained insufficient
in order to ensure the proper collection of evidence as well as the safe
conduct of the investigations. The risks of fleeing taking advantage of the
turmoil during this period and tampering with evidence are much more
when compared to the offences committed during an ordinary period (see
Aydin Yavuz and Others, §§ 271, 272; and Sel¢uk Ozdemir, §§ 78, 79).

155. In addition, membership of an armed terrorist organisation,
underlying the applicant’s detention, is among the offences for which
heavy sanctions shall be imposed according to the Turkish legal system,
and the gravity of the punishment prescribed in the law for the imputed
offence is one of the indicators of the risk of fleeing (for considerations in
the same vein, see Hiiseyin Burcak, no. 2014/474, 3 February 2016, § 61; and
Devran Duran [Plenary], no. 2014/10405, 25 May 2017, § 66). Besides, the
imputed offence is among those enumerated in Article 100 § 3 of Code no.
5271, for which “the ground for detention” may be deemed as existing (see
Giilser Yildirim (2), § 148).

156. In the present case, the 2" Magistrate Judge of Van, ordering the
applicant’s detention, relied on the facts such as the nature of the offence
allegedly committed by the applicant, existence of the risk of tampering
with the evidence in view of the gravity of the sentence prescribed for
the imputed offence, as well as on the fact that the evidence had not been
collected yet, that the imputed offence was among the catalogue offences
(enumerated in the pertinent law) for which the ground for detention
might be deemed as existing, that the detention was a proportionate
measure given the severity of the act and the sentence prescribed, and
that the conditional bail would remain insufficient.

157. Accordingly, considering together the general circumstances
prevailing at the material time, the aforementioned particular
circumstances of the case, and the content of the decision issued by the 2"
Magistrate Judge of Van, the grounds for the applicant’s detention, such
as the risks of tampering with the evidence and fleeing, had factual basis.
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158.Itshould be established whether theapplicant’s detentionamounted
to a proportionate measure. In determination of the proportionality
of detention in terms of Articles 13 and 19 of the Constitution, all
circumstances of the case should be taken into account (see Giilser Yildirim
(2), §151).

159. First of all, the investigation of terrorist offences poses serious
difficulties for the public authorities. Therefore, the right to personal
liberty and security should not be interpreted in a way making it extremely
difficult for the judicial authorities and security forces to effectively fight
against offences -notably organised ones- and guilt (for considerations in
the same vein, see Siileyman Bagriyanik and Others, § 214; and Devran Duran,
§ 64). Considering, in particular, the scope and nature of the investigations
related to the coup attempt or the FETO/PDY as well as the characteristics
of the FETO/PDY (i.e. confidentiality, cell-type structuring, infiltrating all
institutions, attributing holiness to itself, and acting with obedience and
dedication), it is obvious that such investigations are much more difficult
and complex when compared to other types of criminal investigations
(Aydin Yavuz and Others, § 350).

160. That being the case, considering the severity of the punishment
imposed by the Van 2" Magistrate Judge due to the imputed offence, along
with the nature and gravity of the impugned act, it has been concluded
that the applicant’s detention was proportionate and the conditional bail
as a measure would not be sufficient, thus the conclusion of the Magistrate
Judge was neither arbitrary nor ill-founded.

161. Consequently, the Court has found inadmissible, as being
manifestly ill-founded, the alleged unlawfulness of the applicant’s
detention, since there is apparently no violation in this sense.

162. Accordingly, since the interference with the applicant’s right to
personal liberty and security was not in contradiction with the safeguards
setoutin Articles 13 and 19 of the Constitution, there is no need for a further
examination as to the criteria laid down in Article 15 of the Constitution.
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VI. JUDGMENT

For these reasons, the Constitutional Court UNANIMOUSLY held on
4 June 2020 that

A. The alleged violation of the right to personal liberty and security
due to the alleged unlawfulness of the applicant’s detention on remand be
DECLARED INADMISSIBLE as being manifestly ill-founded; and

B. The litigation costs be COVERED by the applicant.
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On 4 June 2020, the Plenary of the Constitutional Court found
inadmissible the alleged violation of the right to personal liberty and

security as being manifestly ill-founded in the individual application
lodged by M.T. (no. 2018/10424).

THE FACTS

[6-70] The applicant was detained on remand for membership of
the Fetullahist Terrorist Organization/Parallel State Structure (“FETO/
PDY”) within the scope of the investigation launched by the chief public
prosecutor’s office after the coup attempt of 15 July, and a criminal case
was filed against him. At the end of the proceedings carried out while he
was detained on remand, the applicant was convicted of membership of
an armed terrorist organization.

V. EXAMINATION AND GROUNDS

71. The Constitutional Court (“the Court”), at its session of 4 June 2020,
examined the application and decided as follows:

A. Alleged Unlawfulness of Custody
1. The Applicant’s Allegations

72. The applicant maintained that his right to personal liberty and
security, safeguarded by Article 19 of the Constitution, had been violated,
stating that he had been taken into custody although the conditions had
not been satisfied.

2. The Court’s Assessment

73. Ordinary legal remedies must be exhausted in order to lodge
an individual application with the Constitutional Court. Individual
application to the Constitutional Court is a secondary legal remedy in
cases where the alleged violations of rights have not been redressed by
inferior courts (see Ayse Ziraman and Cennet Yesilyurt, no. 2012/403, 26
March 2013, §§ 16, 17).

74. The Constitutional Court —referring to the relevant case-law of
the Court of Cassation— has concluded that although the original case
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has not been concluded on the date of examination of the individual
application concerning the allegations that the custody period prescribed
by the law was exceeded, the custody period was not reasonable and the
apprehension was unlawful, the action for compensation stipulated in
Article 141 of Code no. 5271 was an effective legal remedy that needed to
have been exhausted (see Hikmet Kopar and Others, §§ 64-72; Giinay Dag and
Others [Plenary], no. 2013/1631, 17 December 2015, §§ 141-150; and Mehmet
Hasan Altan (2), §§ 81-91).

75. Accordingly, it has been concluded that the remedy set forth in
Article 141 of Code no. 5271 was an effective legal remedy available to the
applicant and that therefore, the individual application lodged without
exhausting this ordinary legal remedy was incompatible with the secondary
nature of the individual application mechanism.

76. For these reasons, this part of the application must be declared
inadmissible for non-exhaustion of legal remedies.

B. Alleged Unlawfulness of the Applicant’s Detention
1. The Applicant’s Allegations

77. The applicant maintained that his right to personal liberty and
security was violated as his detention was ordered in the absence of a
criminal suspicion against him as well as of any concrete substantiating
facts or evidence; that nor was there any risk of his tampering with
evidence or absconding; and that his detention order and the subsequent
decisions issued on his appeal against his detention were unreasoned for
containing no examination as to his complaints.

2. The Court’s Assessment

78. Article 13 of the Constitution, titled “Restriction of Fundamental
Rights and Freedoms”, reads as follows:

“Fundamental rights and freedoms may be restricted only by law and
in conformity with the reasons mentioned in the relevant articles of the
Constitution without infringing upon their essence. These restrictions

shall not be contrary to the letter and spirit of the Constitution and
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the requirements of the democratic order of the society and the secular
republic and the principle of proportionality.”

79. The first paragraph, and the first sentence of the third paragraph, of
Article 19 titled “Personal liberty and security” read as follows:

“Everyone has the right to personal liberty and security.

Individuals against whom there is strong evidence of having committed
an offence may be arrested by decision of a judge solely for the purposes of
preventing escape, or preventing the destruction or alteration of evidence,
as well as in other circumstances prescribed by law and necessitating
detention.”

80. The applicant’s allegations under this heading must be examined
from the standpoint of the right to personal liberty and security in the
context of Article 19 § 3 of the Constitution.

a. Applicability

81. Article 15 of the Constitution, titled “Suspension of the exercise of
fundamental rights and freedoms”, reads as follows:

“In times of war, mobilization, a state of emergency, the exercise of
fundamental rights and freedoms may be partially or entirely suspended,
or measures derogating the guarantees embodied in the Constitution may
be taken to the extent required by the exigencies of the situation, as long
as obligations under international law are not violated.

Even under the circumstances indicated in the first paragraph, the
individual’s right to life, the integrity of his/her corporeal and spiritual
existence shall be inviolable except where death occurs through acts
in conformity with law of war; no one shall be compelled to reveal his/
her religion, conscience, thought or opinion, nor be accused on account
of them; offences and penalties shall not be made retroactive; nor shall
anyone be held guilty until so proven by a court ruling.”
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82.Inexamining the individual applications against measures taken during
the extraordinary administration procedures, the Constitutional Court is to
take into account the protection regime set out in Article 15 of the Constitution
with respect to fundamental rights and freedoms (see Aydin Yavuz and Others,
§§ 187-191). The criminal act imputed to the applicant by the investigation
authorities and underlying his detention is his alleged membership of the
FETO/PDY, stated to be the perpetrator of the coup attempt. According to the
Court, the said criminal act is related to the incidents requiring the declaration
of state of emergency (see Sel¢cuk Ozdemir, § 57).

83. In the course of this examination, it would be primarily ascertained
whether the applicant’s detention was in breach of the safeguards
enshrined in the Constitution, notably Articles 13 and 19 thereof. In case
of any breach, it would be then assessed whether the criteria laid down
in Article 15 of the Constitution justified it (see Aydin Yavuz and Others, §§
193-195 and 242).

b. General Principles

84.Itis set forthin Article 19 § 1 of the Constitution that everyone has the
right to personal liberty and security. In addition to this, the circumstances
in which individuals may be deprived of liberty in accordance with due
process of law are laid down in Article 19 §§ 2 and 3 of the Constitution.
Accordingly, the right to personal liberty and security may be restricted
only in cases where one of the situations laid down in this provision exists
(see Murat Narman, no. 2012/1137, 2 July 2013, § 42).

85. It must be determined whether the detention, as an interference
with the right to personal liberty and security, complies with the relevant
conditions set out in Article 13 of the Constitution, i.e., being prescribed
by law, relying on one or several justified reasons provided in the relevant
provision of the Constitution, and not being in breach of the principle of
proportionality (see Halas Aslan, no. 2014/4994, 16 February 2017, §§ 53-54).

86. As set forth in Article 19 § 3 of the Constitution, only those against
whom there is a strong indication of guilt may be detained on remand.
In other words, pre-condition of detention is the presence of a strong
indication that the person charged with a criminal offence has committed
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it. To that end, it is necessary to support an allegation with plausible
evidence which can be considered as strong. The nature of the facts which
can be considered as plausible evidence is, to a large extent, based on
the particular circumstances of the given case (see Mustafa Ali Balbay, no.
2012/1272, 4 December 2013, § 72). Besides, one of the aims underlying
detention is to proceed with the criminal investigation and/or prosecution
by way of confirming or dispelling the suspicions regarding the suspect
(see Dursun Cigek, no. 2012/1108, 16 July 2014, § 87; and Halas Aslan, § 76).
Therefore, itis not absolutely necessary that all evidence has been collected
at a sufficient level at the time of arrest or detention. In this sense, the facts
underlying the criminal charge and thus the detention could not be of the
same level with those which would be discussed at the subsequent stages
of the criminal proceedings and serve as a basis for conviction (see Mustafa
Ali Balbay, § 73).

87. On the other hand, all concrete evidence indicating the existence
of strong criminal suspicion could not be sufficiently demonstrated in
the detention order issued in respect of a suspect or an accused person
considered to have involved in the coup attempt or to be in relation
with the structure, the perpetrator of the coup attempt, notably under
the circumstances prevailing immediately after the coup attempt. In this
sense, in handling the individual applications before it, the Constitutional
Court may have access to the relevant investigation files or case-files via
the National Judiciary Informatics System (“the UYAP”). Accordingly, in
the examination of the individual applications involving detention-related
complaints, the information and documents available in the files, access
to which is ensured via the UYAP, -notably, the indictments where the
contents of such evidence as well as the evidence-related assessments of
the investigation authorities are explained thoroughly- are also taken into
consideration so as to have a sound and better grasp of the contents of the
evidence relied on, cited, or referred to in a detention order. In this regard,
the facts which are not indicated in the detention order but included in
the investigation file and relied on -in the indictment- as a ground for the
charges are taken into account, to the extent available through the UYAP,
by the Court in dealing with the individual applications involving the
alleged unlawfulness of the detention (see Zafer Ozer, no. 2016/65239, 9
January 2020, § 41).
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88.Itis evident that this assessment method is a state of necessity for the
detention measures applied in the aftermath the coup attempt. Notably,
it is undoubtedly difficult to demonstrate in detail all concrete evidence
indicating the existence of criminal suspicion in the detention orders issued
in respect of those detained immediately after the coup attempt. It should
be accordingly considered reasonable that under these circumstances,
the strong indications of criminal guilt, which have not been specified in
the time of detention, be comprehensively explained and assessed by the
investigation authorities at the subsequent stage. In this respect, in the
examination of the alleged unlawfulness of the detention measure applied
immediately after the coup attempt, not only the facts referred to in the
detention order but also those included in the file and generally specified
in the indictment as the basis of the criminal charge, access to which are
ensured through the UYAP, would be taken into consideration (see Zafer
Ozer, § 42).

89. Besides, it is also provided for in Article 19 § 3 of the Constitution
that an individual may be placed under pre-trail detention for the purpose
of preventing the risks of absconding or removing or tampering with evidence.
As also set out in Article 100 of Code no. 5271, detention may be ordered
in cases where the suspect or accused person absconds or hides, or where
there are concrete facts which raise the suspicion of absconding, or where
the behaviours of the suspect or accused person indicate the existence of
a strong suspicion of tampering with evidence or attempting to put an
unlawful pressure on witnesses, victims or other individuals. In the relevant
Article, the offences regarding which the ground for arrest may be deemed
to exist ipso facto are enlisted, provided that there exists a strong suspicion of
having committed those offenses (see Halas Aslan, §§ 58 and 59).

90. It is also set out in Article 13 of the Constitution that the restrictions
as to fundamental rights and freedoms cannot be contrary to the “principle
of proportionality”. In this context, one of the issues to be considered is
the fact that the detention must be proportionate to the significance of the
imputed offence as well as to the severity of the sanction to be imposed
(see Halas Aslan, § 72).

91. In each concrete case, it primarily falls to the judicial authorities
ordering detention to assess whether there exists a strong indication

37



Admissibility Decisions

of criminal guilt, the pre-condition for detention, whether the grounds
justifying detention exist, and whether the detention was proportionate.
As a matter of fact, the judicial authorities which have direct access
to all parties of the case and the evidence are in a better position than
the Constitutional Court in this respect. However, the exercise of this
discretionary power by the judicial authorities is subject to the Court’s
review which must be conducted especially on the basis of the detention
process and the grounds of the detention order, as well as in consideration
of the particular circumstances of the given case (see Giilser Yildirim
(2) [Plenary], no. 2016/40170, 16 November 2017, §§ 123 and 124).

c. Application of Principles to the Present Case

92. The applicant was detained on remand in the aftermath of the
coup attempt, pursuant to Article 100 of Code no. 5271, for his alleged
membership of a terrorist organisation, namely the FETO/PDY, considered
to be the perpetrator of the attempt, within the scope of the investigation
conducted into the BAKIAD, the association considered to have a link
with this organisation. It thus appears that the applicant’s detention had
a legal basis.

93. It must be then assessed whether there existed a strong indication of
criminal guilt, the pre-condition of detention, before proceeding with the
examination as to the questions whether the applicant’s detention, revealed
to have a legal basis, pursued a legitimate aim and was proportionate.

94. During the police interrogation, the applicant denied the
accusations against him related to the FETO/PDY and also maintained
that he was not a user of the ByLock (see § 41 above). In the detention
order issued in respect of the suspects including the applicant, it is stated
that the concrete evidence demonstrating the existence of strong criminal
suspicion of membership of the said terrorist organisation is available in
the case-file, and in this sense, a general reference is made to some pieces of
evidence included therein without making any distinction based on each
individual. The magistrate judge ordering their detention relied on, inter
alia, the documents on the activities and money transfers performed
by the BAKIAD, the report issued by the MASAK, the communication
records indicating phone conversations, the account activities before the
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Bank Asya, as well as the ByLock inquiry results. The ByLock program
was qualified by the magistrate judge as the communication network of
the FETO/PDY (see § 42 above). Also in the decision on the dismissal of the
challenge to the detention order, it is generally indicated with a reference to
the detention order that there exists concrete evidence demonstrating the
existence of the strong criminal suspicion against the suspects including
the applicant (see § 43 above).

95. In the police report and indictment issued with respect to the
applicant, the authorities relied as the evidence indicating that the
applicant committed the imputed offence (membership of a terrorist
organisation) on the applicant’s use of the ByLock stated to be used for
ensuring communication among the FETO/PDY members, his serving as
an accountant in the Board of Directors of the BAKIAD -the association
considered to have a link with the FETO/PDY- in 2009-2011 and 2015, as
well as on the MASAK report concerning the money transfers between
him and the other suspects of the same investigation (see §§ 44 and 46).
It is stated, with respect to the ByLock program revealed to be used by
the applicant, in the indictment that it is the communication network
of the FETO/PDY and was developed by this organisation upon the
instruction of its leader, Fetullah GULEN; and that given the features of
the ByLock program, those using it are considered to be in relation with
this organisation (see § 47 above).

96. Accordingly, the most significant basis of the criminal charge against
the applicant and thus his detention is the determination that he was
using the ByLock program. In this sense, an assessment as to the ByLock
program must be primarily made during the examination as to the alleged
unlawfulness of detention, with a view to ascertaining whether there was
a strong indication of criminal guilt in respect of the applicant.

97. In its judgment in the case of Aydin Yavuz and Others, the
Constitutional Court in examining the alleged unlawfulness of the
applicants” detention made certain findings and assessments concerning
the ByLock program, as two applicants were revealed to be its users,
mainly based on the judgment rendered by the 16" Criminal Chamber of
the Court of Cassation in its capacity as a first instance court (see Aydin
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Yavuz and Others, § 106). In the light of these findings and assessments on
the features of the ByLock program, the Court noted that the individuals’
use, and download on their electronic/mobile devices, of this program
might be considered by the investigation authorities as a strong indication
of their connection with the FETO/PDY. In this judgment, taking into
consideration the features of the ByLock program, the Court found
neither unfounded nor arbitrary the acceptance -by the investigation
authorities and the courts ordering detention- of the use of this program
by the persons accused of being a member of the FETO/PDY as a strong
indication of criminal guilt, in consideration of the particular circumstances
of the given case (see Aydin Yavuz and Others, § 267).

98. Besides, following the judgment in the case of Aydin Yavuz and
Others, the public authorities notably the judicial bodies continued to
make determinations and assessments as to the features and the use of
ByLock. In this sense, the Constitutional Court has found it necessary
to re-evaluate its relevant case-law by taking into consideration such
determinations and assessments.

99. In this sense, the nature of the ByLock application, as well as the
way how it became known to investigation authorities must be taken into
consideration. In the course of the period during which the investigation
authorities and the public authorities started to perceive the FETO/PDY’s
staffing within the public institutions and organisations along with its
activities within the different social, cultural and economic areas, notably
education and religion, as a threat to the national security, the MIT also
conducted inquiries and inspections, within the boundaries of its own field
of work, into the FETO/PDY’s activities. As a matter of fact, it is laid down
in Article 4 § 1 (a) of Law no. 2937 that the MIT is liable to create state-
wide national security intelligence in respect of the existing and probable
activities, performed at home and abroad, against the territorial integrity,
existence, independence, safety, constitutional order and national power
of the Republic of Turkey, as well as to report this intelligence to the
relevant institutions (see § 63 above).

100. During these inspections and inquiries conducted by the MiT, a
foreign-based mobile application, namely ByLock, which was apparently
developed to ensure organisational communication among the FETO/
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PDY members was discovered, and it was also found out that there
were servers with which the ByLock application was in contact. These
findings were subject to detailed technical examinations. The inquiries
and inspections conducted into this application by the MIT within its own
field of work are not in the form of a judicial investigation. In Article 4 §
1 (i) of Law no. 2937, it is set forth that the MIT is empowered to gather,
record and analyse information, documents, news and data on counter-
terrorism issues by use of any kind of procedures, means and systems of
technical and human intelligence and to report the intelligence created to
the relevant institutions (see § 63 above).

101. It is set forth in Article 6 of the same Law that in performing its
duties, the MIT may apply clandestine working procedures, principles and
methods as well as collect data on foreign intelligence, national defence,
terrorism, international offences and cyber security which are conveyed
through telecommunication channels (see § 64 above). It thus appears that
the MIT is empowered through this Law to collect information and data
on relevant persons and groups by technical means as well as to analyse
these information and data, with a view to revealing the terrorist activities
in advance, without being performed, for the purposes of maintaining the
constitutional order and national safety of the country.

102. As a matter of fact, it is inevitable, in democratic societies for
the protection of fundamental rights and freedoms, to need intelligence
agencies for effectively fighting against very complex structures such as
terrorist organisations and tracking such organisations through covered
methods. Therefore, to collect and analyse information about terrorist
organisations, with an aim of collapsing them through covered intelligence
methods, meet a significant need in democratic societies. Threats against
democratic constitutional order may be identified, and precautions may
be taken against these threats through information and data obtained by
intelligence agencies. In this regard, the MIT is vested, by Articles 4 and
6 of Law no. 2937, with the powers to obtain and analyse information,
documents and all other data concerning terrorist offences, which are
transmitted through telecommunication channels, by using any kind of
intelligence methods, to acquire any computer data available abroad, as
well as to report them to the relevant institutions.
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103. The organisation of, and activities performed by, the FETO/PDY
have been a subject of social debate for a long time, and notably in the
aftermath of 2013, the investigation authorities and the public authorities
started to consider this structure as a threat to national safety (see §§ 9 and
10 above). In this regard, notably the 17-25 December investigations and
the stopping of MIT trucks are, inter alia, the basic grounds of the conclusion
reached by the investigation authorities and the judicial bodies to the effect
that the activities of this structure have been intended for overthrowing
the Government (see §§ 12 and 13 above). It is further indicated in several
investigation/prosecution files that many cases filed/conducted by judicial
members, who were considered to have a link with this structure, have
been also intended for ensuring or increasing its efficiency within public
institutions, notably at the TAF, as well as within different field of the
civil society (see § 11 above). During such a period, the public authorities
have, on one hand, issued decisions and carried out practices revealing
the illegal aspect of the FETO/PDY and taken certain measures against
the organisation on the other (see §§ 15 and 16 above). The coup attempt
of 15 July demonstrated how great the threat posed by the FETO/PDY
to national security was and how it turned into a severe risk against the
existence and integrity of the nation, despite the certain measures taken
prior thereto (see, for detailed explanations and assessments, Aydin Yavuz
and Others, §§ 12-25; and 212-221).

104. It is not for the Constitutional Court to review or decide on the
lawfulness or expediency of the activities performed by the MIT within
its own field of work. In this sense, the subject-matter of the present
application is not the performance of intelligence activities by the State’s
intelligence agencies considering that the threat posed by FETO/PDY to
national security turned into an imminent threat.

105. The MIT delivered to judicial/investigation authorities (the Ankara
Chief Public Prosecutor’s Office) the information on the FETO/PDY
terrorist organisation of which it had become aware (the ByLock program)
while performing its duties under Articles 4 and 6 of Law no. 2937. This
act -whereby the MIT merely informed the competent judicial authorities
of the concrete information which was related to an issue falling into the
scope of its own field of work (counter-terrorism) and which was found
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out on a legal basis- cannot be construed to the effect that the MIT, an
intelligence agency, had engaged in law-enforcement activities. In this
sense, it has been observed that the MIT had found out the impugned
digital materials not as a result of an inquiry conducted for the purpose
of collecting evidence, but within the scope of the intelligence activities
conducted to reveal the activities of the FETO/PDY during a period when
the public authorities, notably the National Security Council, started to
perceive the FETO/PDY as a threat to the national security.

106. Besides, it must be borne in mind that the Ankara Chief
Public Prosecutor’s Office was not provided with hearsay intelligence
information which was of abstract and general nature, but rather with
digital data regarding a program which was considered to be the covered
communication means used by the members and heads of the FETO/
PDY terrorist organisation. The MiT’s notification of the digital materials
-found out during an inspection within the scope of its own field of
work- to the relevant judicial/investigation authorities in order to have
them examined so as to ascertain whether these materials involved any
criminal element -thereby revealing the material truth- does not render
them unlawful merely on account of the nature of the notifying authority,
namely the MIT.

107. It is undoubtedly for the judicial authorities to conduct necessary
inquiries, examinations and assessments with respect to the authenticity
or reliability of digital materials submitted by the MIT. As a matter of fact,
the inspection and examination on the digital data concerning the ByLock
program submitted to the investigation authorities by the MIT were
conducted by the investigation authorities pursuant to the decisions issued
by the competent/incumbent magistrate judges in accordance with Article
134 of Code no. 5271. At the end of these inspections and examinations
carried out by the persons assigned by the judicial authorities notably
the relevant law-enforcement units, these data were accepted as evidence
during the investigation/prosecution stages.

108. It has been observed that the challenges and complaints raised by
those who were under investigation and/or prosecution due to the FETO/
PDY-related offences against their alleged use of the ByLock program
were also taken into consideration by the investigation authorities and
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judicial bodies; and to that end, certain technical inquiries and inspections
were performed with a view to revealing whether these persons had
indeed used this program. In the judgments of the Court of Cassation and
the regional courts of appeal, the principles as to the way in which these
inquiries and inspections would be conducted and on the basis of which
findings, the relevant persons would be considered to have used the
ByLock program (for a reference to some of these judgments, see Ferhat
Kara, §§ 91-104). Therefore, it cannot be said that the facts revealed
regarding the ByLock program, as in the form relied on by the investigation
authorities or judicial bodies for the criminal charge in question, were
merely intelligence findings which were devoid of evidential value (for
comprehensive explanations on the nature, interpretation and matching
of the ByLock data, see Ferhat Kara, §§ 58-67).

109. According to the judicial and technical reports as well as the Court
of Cassation’s judgments, an organisation member is to be informed, by
another member of the organisation, of the existence of ByLock application,
its organisational significance and confidentiality, how it is downloaded
and used, and how a friend is added to get in contact. As also indicated
in the inquiries conducted by the judicial units, the ByLock program does
not include any sections such as user manual, frequently asked questions
and feedbacks. Therefore, any person -who has no relation with the
organisation but has downloaded the application, designed to be used for
organisational purposes, by change through general application stores and
certain websites- cannot use it and get in contact with organisation members
by adding them as a friend without the assistance of any other member of
the organisation. In the judicial processes, not download of the impugned
application, but signing up to it and its use for organisational purposes
were relied on. As a matter of fact, according to the findings of the judicial
authorities, no investigation was conducted against individuals for merely
having downloaded the ByLock application on their devices. Nevertheless,
in case of any allegation to the contrary, the judicial authorities conducted
inquiries in this respect (see Ferhat Kara, § 160).

110. On the other hand, in assessing whether the use of ByLock program
constitute a strong indication for the offences related to the FETO/PDY
organisation, the nature and features of the application as well as the way
in which the FETO/PDY has organised must be considered as a whole.
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Besides, the transcriptions, by the investigation authorities or judicial
bodies, of the contents of communication through this program and the
facts indicated in the statements of the certain persons (suspect/accused
person) revealed to use the said program must also be borne in mind. In
this scope, the following conclusions may be reached:

i. It is indicated in several court decisions that the FETO/PDY, an
organisation based on confidentiality, has developed strong cryptographic
programs to use for organisational communication so as not to be
disclosed; and that among these program, the ByLock is the main one used
by the organisation for the prevention of the identification of its users and
ensuring confidential communication.

ii. The fact that ByLock, a program designed to ensure communication
via internet, is generally downloaded manually (through external hard
drive, memory cards and Bluetooth) by the FETO/PDY members on the
electronic/mobile devices of the other persons having a relation with the
organisation, which is quite different from the other programs of similar
nature in terms of installation process, demonstrates that the program
was developed so as to prevent the transcription of the confidential
communication concerning the organisational activities. This was also
specified in the messages sent through the ByLock, as well as in the
suspects’ statements.

iii. The absence of any initiative to promote the ByLock program as
well as of any effort to increase the number of its users, and the fact that
the program was known by the Turkish people or the foreigners before
the coup attempt of 15 July indicate that it was not designated in the
pursuance of a commercial purpose. These facts are consistent with the
assessments to the effect that the ByLock was developed to be used by a
certain -clandestine- group of users. In this sense, it is also noted that its
use has become widespread within the organisation in progress of time.

iv. The extraordinary security measures taken to ensure confidentiality
of the ByLock program points to the fact that the program wasnot developed
for the purpose of providing an ordinary communication service. In this
sense, it is remarkable that the ByLock operates through a server with
an IP address abroad, and the server manager also leased 8 different IP
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addresses abroad in order to hamper the identification of its users; and
that these IP addresses are used with the various versions of the ByLock
application. The payments of these leasing processes are paid through
methods based on anonymity, and the contact information or any reference
information on the previous works of the person who has developed and
put into service the application is not available, both of which may be
regarded as the measures intended for hampering the identification of
the server manager. Accordingly, these findings on the installation of the
ByLock may be said to comply with the working procedures and methods
of the FETO/PDY, a structure organised in several countries along with
Turkey and based on confidentiality.

v. The findings on the use of ByLock also reveal that this application was
developed for the use of a certain group under strict control and inspection
and with a high degree of confidentiality. As a matter of fact, for the use
of the ByLock application, its download on the phone or electronic/mobile
devices is not sufficient. To that end, a username/code and password are
created and a dedicated strong cryptographic key, which is created by
random hand movements on the phone, is determined. This information
is then conveyed to the application server in an encrypted manner. The
requirement that the users from Turkey access to the program via VPN
-in order to conceal their identities and communication-, as well as unlike
global and commercial applications, seeking no information specific to the
user and requiring no verification process while signing up also aim at
ensuring confidentiality both for the program itself and its users. These
facts are also consistent with, to a significant extent, the FETO/PDY's
ideology based on confidentiality in its activities and making the lives of
its members subject to a strict control and monitoring in all aspects.

vi. The measures taken, in the designation process of the ByLock
application, to prevent, in every case, the disclosure of the communication
through it also demonstrate that the application is not intended for
meeting an ordinary communication need, but rather for ensuring private
and confidential communication. Accordingly, even if the users do not
delete or forget to delete any data, the system automatically deletes the
relevant data upon a particular time without the need for any manual
operation on the device. This function prevents access to communication
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made through the program even if the device with ByLock application
has been seized. These installation and operation features correspond to
the FETO/PDY’s objective to perform its activities with a high degree of
confidentiality under all circumstances.

vii. Although it has organised and engaged in activities in many
countries, the FETO/PDY is a Turkey-based structure. Its members are
mainly the Turkish citizens or the Turks living abroad. In this sense, the
ByLock is a program designed for those living in Turkey or the Turks
abroad. This fact is also substantiated by the findings that the source codes
of the system include Turkish expressions; that the usernames, group
names and decrypted passwords within the program are mainly consisted
of Turkish expressions; that the contents of transcribed messages sent/
received through the ByLock are almost all in Turkish; and that almost
all of the searches with respect to the application through search engines
have been made from Turkey.

viii. The operation features of the ByLock are designed completely in
consistency with the FETO/PDY’s structuring model. In this sense, two
ByLock users may engage in communication only when both of them add
each other’s username and/or user-code. The ByLock program does not
allow its users to automatically get in contact through it with those in their
phonebooks. Thereby, contact of the users with any other user is even
under the control of the system. It therefore appears that the operation of
the ByLock application is in accordance with the cell-type structure of the
organisation.

ix. ByLock has been designed to ensure communication within the
organisation without the need for any other means for communication.
In this context, this application enables encrypted instant messaging,
e-mail sending, intra-group messaging, voice calls, transmission of
videos or documents. As the users involve in communication, notably of
organisational nature, only through the ByLock server, the server manager
is thereby enabled to check and control the groups and the contents of the
communication within the program. Regard being had also to the fact that
the server and communication data are stored in the database through
encryption, it appears that such a practice complies with the FETO/PDY’s
method to continuously check and control its members.
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x. There are also findings to the effect that the ByLock program
is primarily designed by the FETO/PDY to ensure organisational
communication of its own members. In this sense, it has been observed
that the users prefer code names assigned to them within the organisation,
instead of their real names, in the list of friends and contents of the
messages. One of the basic characteristics of the FETO/PDY is the use
of code names by its members in order to ensure confidentiality. Besides,
names assigned to the groups within the application comply with the
FETO/PDY's structuring method, activities and communication jargon.

xi. The findings as to the certain users within the ByLock database also
reveal the link between the program and the FETO/PDY. In this scope,
findings have been obtained to the effect that a significant part of the
first 100 users in the database of the ByLock servers have relation with
the FETO/PDY. It has been established that many persons considered to
take part within the organisational structure in the security organisation
and judiciary and/or to have involved in organisational activities are the
ByLock users.

xii. A significant part of the transcribed contents of the communication
ensured through the ByLock is pertaining to the organisational contacts
and activities of the FETO/PDY members. In this sense, it has been
observed that the following organisational messages were sent through
the ByLock application: dissemination of instructions and thoughts of
Fethullah Giilen; giving notice of the measures to be taken by the FETO/
PDY members in case of operations to be held by the law-enforcement
units against them, as well as of the steps to be subsequently taken;
ensuring the release of suspects or accused persons, by certain judges
and prosecutors, within the scope of the investigations and prosecutions
conducted into the FETO/PDY; blacklisting of those who have expressed
unfavourable opinions, or who have struggled, against the FETO/PDY
in the public institutions; informing the members that if it is disclosed,
the use of ByLock communication system would be discontinued,
and alternative programs would be used instead; and preparation of legal
texts or alternative scenarios which would be used in the defence of the
organisation members.
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xiii. The FETO/PDY is a terrorist organisation, which has organised
clandestinely within the existing administrative system with a view
to taking over the constitutional institutions of the State for re-shaping
the State, society and citizens in accordance with its ideology and for
managing the economy and social and political life through an oligarchic
group. The judicial authorities considered the operations such as the 17-25
December investigations and stopping of the MIT trucks, as well as several
other cases known to the public, as the activities performed by the judicial
members and law-enforcement officers having a link with the FETO/
PDY in pursuance of the organisational purposes. As a matter of fact, 15
July, when the coup attempt was staged, is the day when this purpose
sought to be achieved by the organisation was put into the action in the
most brutal way and with full reality. In this sense, the expressions as to
how the Government would be overthrown, how the judicial members
and security units having a relation with the organisation would take role
in this process, how the high-ranking public officials having no relation/
connection with the FETO/PDY would be forced to resign, and how the
media organs and civil society would be taken under control, which are
used in the messages sent/received by the FETO/PDY members through
ByLock, may be said to reveal the link between the use of this program
and the FETO/PDY.

xiv. Many persons who were under investigation/prosecution on
account of any FETO-PDY-related offence provided information about the
ByLock program. In their statements, the suspects/accused persons have
noted a) one of the measures taken by the FETO/PDY for confidentiality
is the ByLock application; b) the use of ByLock dates back to the period
following 17-25 December investigations, and the FETO/PDY members were
asked by the organisation heads to use the ByLock program by March
2014; c) the FETO/PDY heads told the organisation members that ByLock
was a safe application developed by the organisation itself and used only
by and among the organisation members; d) the organisation members
downloaded the ByLock on the mobile phones, tablets or computers of one
another via internet or Bluetooth; e) in downloading ByLock on mobile
phones, other programs, such as phone reset and note taking applications,
were also downloaded so as to ensure the deletion of the data available
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in the ByLock database in case of a police operation, and in case of such
an operation, the organisation members were informed of how these
applications would be used; f) the heads of the organisation advised the
ByLock users to use the program with mobile phones with no SIM card,
to subscribe for Wi-Fi service in the name of any other person, and to
get connect to the program from internet cafes or workplaces ensuring
public wi-fi access; g) the program was primarily put at the disposal of
military officers, security organisation staff, judges-prosecutors or the
courthouse staff and subsequently provided for the use of civilians; h)
the aim pursued in using the ByLock program was to avoid disclosure
and to ensure confidentiality within the organisation, and accordingly, the
organisational issues were discussed and shared through it; i) it was used
for ensuring organisational communication, making citation to Fetullah
Giilen’s conversation notes and ensuring communication by and among
the organisation members; j) at the outset, merely the messages concerning
the issues said to be classified were sent/received through ByLock, but
subsequently any kind of messages were sent/received through this
program; k) the organisation members were instructed to delete ByLock
and start to use Eagle application in the event that ByLock appeared in the
visual media; and 1) ByLock had remained in use until the end of January
2016 (for the relevant statements, see Ferhat Kara, §§ 41, 56).

111. On the other hand, a significant part of the persons detained on
account of the FETO/PDY-related offences in the aftermath of the coup
attempt lodged an individual application with the Constitutional Court.
In examining the alleged unlawfulness of the applicants” detention in
thousands of such cases, the Court has, with a reference to its judgment
in the case of Aydin Yavuz and Others, concluded that in cases where
the applicants have been proven to be a ByLock user, the investigation
authorities or the courts ordering detention could consider the use of this
program as a strong indication of criminal guilt. Within this framework,
it has been observed that persons from almost all professions and all
sections of the society were revealed to be a ByLock User (for some of
these persons in respect of whom the Plenary or the Section rendered
a judgment, see Salih Sonmez, no. 2016/25431, 28 November 2018, § 125
and Ramazan Bayrak, no. 2016/22901, 7 February 2019, § 90 as regards
the applicants taking office as a member at the Court of Cassation;
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see Resul Comoglu, no. 2017/8756, 26 September 2019, § 69 as regards the
applicant taking office as a member at the Council of State; see Selcuk
Ozdemir, § 74, Burhan Yaz, no. 2016/67047, 11 September 2019, § 65, Selim
Oztiirk, no. 2017/4834, 8 May 2019, § 63, Recayi Demir, no. 2016/28560, 26
September 2019, § 76, Tarik Kavak, no. 2016/22177, 26 September 2019, §
42, Selahattin Kayaalp, no. 2016/77848, 26 September 2019, § 50, Osman
Berk, no. 2017/12608, 11 December 2019, § 50, A.E.S., no. 2017/13568, 12
February 2020, § 51, Yavuz Giillii, no. 2017/5933, 9 January 2020, § 54; Rasit
Hiinal, no. 2017/26943, 27 February 2020, § 54, Numan Acar, no. 2016/66486,
26 February 2020, § 43, Sevki Metin Aydin, no. 2017/14372, 26 February
2020, § 56, Senol Coskun, no. 2017/10093, 11 March 2020, § 66 as regards
the applicants taking office as a judge at the judicial or administrative
courts; see Ufuk Yesil, no. 2016/21926, 17 April 2019, § 53, Sener Giilmedi, no.
2016/48072, 18 April 2019, § 56, Mutlu Bulut, no. 2017/20749, 26 September
2019, § 73 as regards the applicants taking office as a public prosecutor;
see Mustafa Ince, no. 2016/50467, 3 April 2019, § 43, Emrullah Tayipoglu,
no. 2017/21511, 4 April 2018, § 66, and Ismail Sahan, no. 2016/54509, 28
November 2019, §§ 62, 63 as regards the applicants taking office at the
security organisation; see Yavuz Korucu, no. 2017/2324, 27 November 2019,
§ 42 as regards the applicant, a research assistant in a university; see Atif
Duran, no. 2016/6056, 17 April 2019, § 42, Cengiz Tiirkmen, no. 2016/43843,
3 July 2019, § 53, and Muammer Kogan, no. 2016/56282, 26 September 2019,
§ 79 as regards the applicants serving as a teacher; see Ismail Solmaz, no.
2017/15251, 12 February 2020, § 58 as regards the applicant taking office as
a municipality officer; see Emre Ayhan, no. 2016/80704, 13 February 2020,
§ 79 as regards the applicant serving as a doctor; see Neslihan Aksakal, no.
2016/42456, 26 December 2017, § 57 as regards the applicant taking office
as a banking expert; see Mehmet Bilal Colak, no. 2017/25971, 30 October
2018,§ 62 as regards the applicant, a producer; see Ahmet Karakas, no.
2017/6293, 28 November 2018, § 61 as regards the applicant, a speaker;
see Ali Ahmet Boken, no. 2017/25973, 12 December 2018, § 51 as regards the
applicant holding office as the head of news department; see Vahit Yazgan,
no. 2016/65902, 15 November 2018, § 58, Ozcan Giiney, no. 2017/20709, 15
November 2018, § 66, Aysenur Parildak, no. 2017/15375, 28 November 2018,
§ 58, and Bayram Kaya, no. 2017/26981, 28 November 2018, § 56 as regards
the applicants, a journalist).
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112. In this sense, it may be said that the use of ByLock program,
which was -according to the judicial bodies- designated by the FETO/
PDY to ensure organisational communication, by persons from various
professions in almost all platforms of the public and civil sectors is also
consistent with the structuring way of this organisation. As a matter of
fact, the FETO/PDY is a structure that was organised -prior to the coup
attempt- in almost all public institutions notably the judicial bodies, civil
administration units, security organisation and the Turkish Armed Forces.
Thus, during the state of emergency declared in the aftermath of the coup
attempt, tens of thousands of public officers serving at very different units/
positions including the legislative organ and judicial bodies as well as
thousands of judicial members were suspended or dismissed from public
office for having a link with the FETO/PDY. Besides, it is known that this
structure has organised in almost all sections of the civil society. In this
sense, several institutions operating in different sectors were closed down
for being in relation or in connection with this organisation (for detailed
information see Aydin Yavuz and Others, §§ 56-66).

113. In addition, in the above-mentioned judgments of the Court, there
are other facts indicating the organisational relation of a significant part of
the applicants in respect of whom there was a strong indication of having
committed a FETO/PDY-related offence for being a ByLock user, and
the Court also took into consideration these facts (see Selcuk Ozdemir, §
75; Burhan Yaz, § 63; Selim Oztiirk, § 64; Recayi Demir, § 77; Tarik Kavak, §
42; Selahattin Kayaalp, § 51; Osman Berk, § 51; Salih Sénmez, § 126; Ramazan
Bayrak, § 91; Ufuk Yesil, § 54; Sener Giilmedi, § 57; Mutlu Bulut, § 74; Atif Duran,
§ 42; Cengiz Tiirkmen, §§ 54, 55;Ali Ahmet Boken, § 52, Aysenur Parildak, §
59; Muammer Kogan, §§ 79, 80; Resul Comoglu, §§ 69-71; Ismail Sahan, §§ 62,
63; Yavuz Giillii, §§ 54, 55; Rasit Hiinal, § 55; and Ismail Solmaz, §59). In this
regard, it must be borne in mind that there are other facts and available
evidence in support of the conclusion reached by the investigation
authorities and judicial bodies to the effect that the use of ByLock is an act
falling under the scope of the FETO/PDY’s organisational activities.

114. Regard being had to the above-mentioned facts and assessments
as a whole, it may be said that the judicial bodies” assessments to the effect
that the ByLock communication system is indeed a program -under the
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guise of a global application- designated exclusively for organisational
communicationamong the FETO/PDY membersand that the organisational
communication has been ensured with great confidentiality through this
program are based on a very strong factual basis and material/technical
data. Therefore, the qualification of the ByLock use as an organisational
activity cannot be considered to be unfounded or arbitrary.

115. Besides, as also noted in the Court of Cassation’s judgments, it is
possible to ascertain with legal certainty whether the given persons used
the ByLock program. In this sense, it is possible to determine the date of
connection to the ByLock communication system, the IP address accessing
to the system, the number of contacts between the given dates, the persons
who were communicated with, as well as the content thereof (forajudgment
of the Court of Cassation in this respect, see Ferhat Kara, § 94). It is stated
in several supreme courts’ judgments, which have become an established
case-law in the Turkish law, that the ByLock communication system is a
network designed for the members of the FETO/PDY and used exclusively
by certain members of this terrorist organisation; and that therefore, the
determination, on the basis of technical data which would lead to a definite
conclusion without any suspicion, that the relevant person has become a
part of this network in line with the organisational instruction and used
it for ensuring confidential communication is accepted as an evidence
demonstrating the person’s relation with the organisation (for a citation
from these judgments, see Ferhat Kara, §§ 92-103).

116. Consequently, the Court has found no reason to depart from
the assessments and the conclusion reached in its Aydin Yavuz and
Others judgment, in consideration of several facts such as the findings
of the law-enforcement units and public authorities -which are also
accepted by the judicial bodies- with respect to the designation of
the ByLock application, the way and method of its use, encryption
techniques employed, nature of the users and groups names within the
application and the content of the communication ensured through it; the
complete consistency between the information and documents reached
concerning, and the features of, the ByLock and the way in which FETO/
PDY got organised; the statements of certain ByLock users; the existence
of other facts and evidence demonstrating that a significant part of the
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persons revealed to have used the ByLock program has a relation with
the FETO/PDY; as well as the fact that the judicial authorities have made
examinations and inquiries so as to ascertain with legal certainty whether
the given persons used the program.

117. Accordingly, the use of ByLock program or its download on
electronic/mobile devices may be considered as an indication of a
relation/link with the FETO/PDY. The degree of such indication may vary
by every concrete case, depending on the factors such as whether this
program has been actually used by the individual concerned, the manner
and frequency of its use, the position of, and importance attached to, the
contacted persons within the FETO/PDY, and the content of messages
communicated via this program (see Aydin Yavuz and Others, § 267). It may
be said that these considerations are important also for the determination
of the degree and extent of the relation between the given person and
the FETO/PDY. This is indeed a requisite of the case-law to the effect
that the facts which raise a suspicion need not be of the same level as those to be
discussed at the subsequent stages of the criminal proceedings and necessary to
justify a conviction, which is cited in many judgments of the Court and is
considered as an established examination and assessment criterion also
by the ECHR (for the Court’s case-law, see Mustafa Ali Balbay, § 73; and
for the ECHR’s approach, see § 69).

118.Inthisregard, in the present case, theinvestigation authorities’ and the
relevant courts’ assessment that the use of ByLock, acommunication network
designed by the FETO/PDY for ensuring organisational communication, by
the applicant charged with being a member of this organisation constitutes
a strong indication of criminal guilt cannot be considered as unfounded or
arbitrary, given the features of the said program.

119. Finally, the applicant -who was revealed, as noted in the inferior
court’s conviction decision, to have connected to the ByLock for 714 times
in total between 1 September 2014 and 30 December 2014 via his mobile
phone on the basis of the BTK’s data (see § 55 above)- claimed neither before
the investigation authorities or judicial bodies nor before the Court in his
individual application that he had downloaded the ByLock through open
sources and used it for purposes other than an organisational framework.
Therefore, the Court has not found it necessary to conduct any further
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examination or assessment on this matter other than the explanations
given above (see § 109 above).

120. Besides, the other facts taken a basis by the investigation authorities
for the criminal charge against the applicant have not been subject to any
further assessment as the applicant’s use of ByLock is considered as a
strong indication of criminal guilt. In this respect, it should be taken into
consideration that nor did the inferior court consider these facts as the sole
decisive evidence for the existence of an organisational relation between
the applicant and the FETO/PDY, but considered merely his taking office
in the board of directors of the BAKIAD as a supportive fact (see §§ 56 and
57 above).

121. However, it must be assessed whether the applicant’s detention
had a legitimate aim. In such an assessment, the general conditions
prevailing at the time of detention must be taken into account.

122. Considering the fear atmosphere created by the severe incidents
that occurred during the coup attempt, the complexity of the structure of
the FETO/PDY that is regarded as the perpetrator of the coup attempt and
the danger posed by this organisation, orchestrated criminal or violent acts
committed by thousands of FETO/PDY members in an organised manner,
the necessity to immediately launch investigations against thousands of
people including public officials for their alleged membership of the FETO/
PDY although they might not be directly involved in the coup attempt,
the preventive measures other than detention may not be sufficient for
ensuring the gathering of evidence properly and for conducting the
investigations in an effective manner (in the same vein, see Aydin Yavuz
and Others, § 271; and Selcuk Ozdemir, § 78).

123. The risk of absconding entailed by the persons involved in the
coup attempt or having connection with the FETO/PDY, the perpetrator
of the coup attempt, by taking advantage of the turmoil in its aftermath,
and the risk of tampering with evidence are more likely than the risks
with respect to the offences committed during the ordinary times.
Besides, the fact that the FETO/PDY has organized in almost all public
institutions and organisations within the country, thatithasbeen carrying
out activities in over 150 countries, and that it has many important
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international alliances will greatly facilitate the opportunity to abscond
and reside abroad for the persons who are subject to investigation with
respect to this organization (in the same vein, see Aydin Yavuz and Others,
§ 272; and Selcuk Ozdemir, § 79).

124. The membership of an armed terrorist organisation underlying
the applicant’s detention is an offence entailing severe criminal sanctions
in the Turkish legal system, and the gravity of the sentence prescribed
for the said offence is one of the circumstances indicating the risk of
absconding (in the same vein, see Hiiseyin Bur¢ak, no. 2014/474, 3 February
2016, § 61; and Devran Duran [Plenary], no. 2014/10405, 25 May 2017, § 66).
Besides, the imputed offence is among the offences regarding which the
ground for detention may be deemed to exist ipso facto under Article 100 §
3 of Code no. 5271 (see Giilser Yildirim (2), § 148).

125. In the present case, the magistrate judge, ordering the applicant’s
detention, relied on the nature of his alleged membership of an armed
terrorist organisation, the gravity of the sanction prescribed in the law,
the qualification of the imputed act as a catalogue offence under Article
100 § 3 of Code no. 5271, the risk of absconding, as well as the fact that the
evidence has not been fully gathered yet (see § 42 above).

126. Accordingly, regard being had to the general conditions prevailing
at the time of detention and the above-cited particular circumstances of
the present case and the detention order issued by the magistrate judge as
a whole, it may be concluded that the risks of the applicant’s absconding
and tampering with the evidence -based on the gravity of the imputed
offence- necessitating his detention had factual basis.

127. It must be also ascertained whether the applicant’s detention was
proportionate. In assessing the proportionality of a given detention under
Articles 13 and 19 of the Constitution, all circumstances of the given case
must be taken into consideration (see Giilser Yildirim (2), § 151).

128. Primarily, conducting an investigation into terrorist offences
leads public authorities to confront with significant difficulties. Therefore,
the right to personal liberty and security must not be constructed in a
way that would seriously hamper the judicial authorities” and security
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forces’ effective struggle against crimes -particularly organised crimes-
and criminality (see, in the same vein, Siileyman Bagriyanik and Others, §
241; and Devran Duran, § 64). Regard being had to especially the scope
and nature of the investigations conducted in relation to the coup attempt
or into the FETO/PDY as well as to the characteristics of the FETO/PDY
(confidentiality, cell-type structuring, infiltrating public institutions and
organizations, attributing holiness to itself, and acting on the basis of
obedience and devotion), it is clear that these investigations are far more
difficult and complex than other criminal investigations (see Aydin Yavuz
and Others, § 350).

129. Given the above-cited circumstances of the present case, the
magistratejudge’s conclusion -in consideration of the gravity of the sanction
prescribed for the imputed offence, the nature and significance of the
criminal act in question- that the applicant’s detention was proportionate
and the measures of conditional bail would remain insufficient cannot be
said to be arbitrary and unfounded.

130. For these reasons, as it is clear that there is no violation as to
the alleged unlawfulness of the applicant’s detention, this part of the
application must be declared inadmissible for being manifestly ill-founded,
without any further examination as to the other admissibility criteria.

131. Accordingly, having concluded that the impugned interference
with the applicant’s right to personal liberty and security, which was in the
form of detention, did not fall foul of the constitutional safeguards with
respect to this right (inherent in Articles 13 and 19 of the Constitution), the
Court did not find it necessary to make a further examination under the
criteria laid down in Article 15 of the Constitution.

C. Alleged Unreasonable Length of the Applicant’s Detention
1. The Applicant’s Allegations

132. The applicant maintained that his right to personal liberty and
security was violated, claiming that his detention exceeded reasonable
time; that the grounds of his continued detention were not relevant and
sufficient; and that his continued detention was ordered on stereotyped
grounds.
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133. The applicant also alleged that there was a violation of the
principle of equality taken in conjunction with the right to personal
liberty and security as his continued detention was ordered despite the
release of certain persons who had been detained on the basis of the same
evidence. The Constitutional Court is not bound by the legal qualification
of the facts by the applicants and it makes such assessment itself (see Tahir
Canan, no. 2012/969, 18 September 2013, § 16). In this respect, as the alleged
violation of the principle of equality was mainly related to the applicant’s
continued detention, the Court did not find it necessary to make any
separate assessment in this respect.

2. The Court’s Assessment

134. As required by the subsidiary nature of the individual application
mechanism, for an individual application to be lodged with the
Constitutional Court, the ordinary legal remedies must be primarily
exhausted (see Ayse Ziraman and Cennet Yesilyurt, §§ 16 and 17).

135. With respect to the individual applications lodged on the allegation
that the detention exceeded the maximum period or reasonable time, the
Constitutional Court has, with a reference to the relevant case-law of the
Court of Cassation, qualified the opportunity to bring a compensation
action, which is provided in Article 141 of Code no. 5271, as an effective
legal remedy needed to be exhausted in cases where the applicant was
released as of the examination date of the individual application, even if
the main case has not been adjudicated yet (see Erkam Abdurrahman Ak, no.
2014/8515, 28 September 2016, §§ 48-62; and Irfan Gercek, no. 2014/6500, 29
September 2016, §§ 33-45).

136. In the present case, the applicant’s release was ordered on 15
August 2018 after having lodged his individual application. Accordingly,
the alleged unreasonable length of his detention could be handled through
the action to be brought pursuant to Article 141 of Code no. 5271. If the
applicant’s detention is found to have exceeded the reasonable time at
the end of the action to be brought under this provision, the incumbent
court may award compensation to him. In this regard, the legal remedy
laid down in Article 141 of Code no. 5271 is an effective remedy which
is appropriate in the particular circumstances of the applicant’s case and
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is capable of providing redress. Therefore, the examination by the Court
of individual application lodged without exhaustion of this ordinary
remedy does not comply with the “subsidiary nature” of the individual
application system.

137. For these reasons, this part of the application must be declared
inadmissible for non-exhaustion of legal remedies.

JUDGMENT

For these reasons, the Constitutional Court UNANIMOUSLY held on
4 June 2020 that

A. The applicant’s request for confidentiality as to his identity in the
documents accessible to the public be ACCEPTED;

B. 1. The alleged violation of the right to personal liberty and security
due to the unlawfulness of his custody be DECLARED INADMISSIBLE
for non-exhaustion of legal remedies;

2. The alleged violation of the right to personal liberty and security
due to the unlawfulness of his detention be DECLARED INADMISSIBLE
for being manifestly ill-founded;

3. The alleged violation of the right to personal liberty and security
due to theunreasonablelength of detentionbe DECLARED INADMISSBLE
for non-exhaustion of legal remedies; and

C. The litigation costs be COVERED by the applicant.
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On 9 January 2020, the First Section of the Constitutional Court
found a violation of the procedural aspect of the right to life safeguarded
by Article 17 of the Constitution in the individual application lodged by
Sehmus Altindag and Others (no. 2014/4926).

THE FACTS

[8-35] The necessary security measures were taken in the Kulp district
of Diyarbakir upon the information that dead bodies of three persons
allegedly being a member of a terrorist organisation, namely the PKK,
would be taken to the city for burial. The applicants maintained that the
security officers had asked for the handing over of the bodies as they
would not allow for their burial; that upon their refusal to hand over the
dead bodies, the security officers had opened fire on the crowd on account
of which seven persons had lost their lives and several persons had been
injured.

In the incident report, it was however indicated that a group of 1000-
1500 persons had marched to the district centre by chanting political and
separatist slogans, with a view to protesting the killing of the members
of the PKK terrorist organisation; and that necessary measures had been
taken so as to control the group and maintain the security. As stated in
the report, the group being informed of the unauthorised nature of their
meeting and demonstration attacked the security officers with stones and
sticks; and that thereafter, a military officer had been martyred owing to a
shot fired by the crowd. The deaths among the crowd took place while the
security officers were trying to bring the events under control.

At the end of the criminal case filed against them, the demonstrators
were acquitted. The incumbent chief public prosecutor’s office (“the
prosecutor’s office”) launching an investigation into the incident leading
to the death and injury of several demonstrators communicated the file to
the Ministry of Justice (“the Ministry”), seeking for a leave to conduct an
investigation against the provincial gendarmerie regimental commander.
The Ministry returned the file to the prosecutor’s office to remedy the
certain deficiencies. Thereafter, the prosecutor’s office issued a decision

66



Sehmus Altindag and Others, no. 2014/4926, 9/1/2020

of lack of jurisdiction in respect of all suspects, save for one, and sent
the investigation file to the District Administrative Board. There is no
information concerning the actions conducted by these authorities.

Some of the applicants, considering that the investigation into the
incident had failed, filed a request with the prosecutor’s office to initiate
a new investigation. At the end of this investigation, a decision of non-
prosecution was issued in respect of the suspects as the security officers
had acted within the limits of legitimate defence. The applicants’ challenges
were dismissed by the magistrate judge.

V. EXAMINATION AND GROUNDS

36. The Constitutional Court (“the Court”), at its session of 9 January
2020, examined the application and decided as follows:

A. The Applicants’ Allegations and the Ministry’s Observations

37. The applicants maintained that on 24 December 1991 the law
enforcement forces serving at Kulp district of Diyarbakir province had
led to the death of seven persons and the injury of two persons by using
firearms without the necessary legal conditions having been satisfied; that
the investigating authorities had failed to conduct an effective and prompt
investigation into this incident; and that, due to their restriction of access
to the investigation file, the only information which they had been able to
learn was the fact that the investigation report (fezleke) issued by the Chief
Public Prosecutor’s Office (“the Prosecutor’s Office”) had been sent to the
Diyarbakir Chief Public Prosecutor’s Office. Relying on the above, they
complained of alleged violations of the right to a fair trial and the right to
life.

38. In its observations, the Ministry indicated the following: In 2004,
i.e. nearly eleven years after the communication of the files to the relevant
administration along with a decision of non-jurisdiction, the applicants
submitted an application with the Prosecutor’s Office, the Kulp District-
Governor’s Office, and the Ministry. Upon this application, it was
understood from the letter dated 18 March 2015 of the Diyarbakir Provincial
Administration Board that the file had been lost during correspondence
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among institutions and that there was no existing postal or custodianship
(zimmet) record that could help determine whether it had been sent to the
District Administration Board. By that date when the applicants learned
that there had not been any progress with regard to the substance of the
investigation, they had the possibility of lodging an application with the
European Court of Human Rights (“the ECHR”) but they did not avail
themselves of this avenue. After they had become aware of the fact that
the file had been lost and that there had been no progress with regard
to the substance of the investigation, they remained inactive for nearly
four years until they filed a petition of complaint with the Prosecutor’s
Office. The applicants were under an obligation to show diligence and
initiative in their allegations concerning the right to life, that is to bring
their complaints before the competent judicial bodies without waiting
for too long. According to the ECHR, the applicants should lodge their
applications with the ECHR as soon as they realised, or must have realised,
that an investigation was not going to be launched, that no progress had
been made in the investigation, that an effective criminal investigation
had not been conducted, or that there was not any realistic prospect at
all for such an investigation to be conducted in the future. If they waited
for too long as from that moment or waited without any specific reason
therefor, their applications might be rejected. The determination of when
that moment was reached depends, naturally, on the circumstances of
each case.

39. It was further stated in the Ministry’s observations that the
applicants had had the opportunity to apply with the Court within thirty
days from 23 September 2012, i.e. the date when the avenue of individual
application before the Court had been put in place; however, they lodged
their application with the Court on 8 April 2014. In individual applications
concerning the alleged ineffectiveness of the investigation, which are
lodged while the criminal investigation is still on-going and the statutory
limitation period has not yet expired, the Court holds an assessment on the
basis of the circumstances of each particular case and may find a violation
on account of the lack of an effective investigation (see Rahil Dink and
Others, no. 2012/848, 17 July 2014). Therefore, the application should be
rejected due to the fact that it had not been lodged with the Court within
the thirty-day time-limit running from 23 September 2012.
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40. Lastly, the Ministry observed that the investigation report no.
2013/21 which was sent by the Prosecutor’s Office to the Diyarbakir
Chief Public Prosecutor’s Office listed as complainants only some of the
applicants, namely Dilek Bulut (Bing6l), Sehmus Bulut, Mukadder Okut,
Salahattin Altin and Sehmus Altindag, whereas the other applicants,
namely Nuriban Oztiirk, Heremsi Oztiirk, Betiil Oztiirk, Faruk Oztiirk
and Sevgiil Oztiirk, were not listed as complainants in the investigation
report. There is no information in the application form, either, to show that
these persons took any step before judicial authorities, either personally
or through their representatives, from 1991 when the incident took place
until 2014 when they lodged their application with the Court. It is not
possible for the applicants to raise their allegations for the first time
before the Court via an individual application, without initially bringing
them before the prosecutor’s office. As a result of subsidiary nature of
the individual application mechanism, any allegation which has not
been raised before ordinary legal remedies and general courts cannot be
raised as complaint before the Court; furthermore, new information and
documents which have not been submitted with general courts cannot be
used in the application lodged with the Court, either.

41. In their submissions in response to the Ministry’s observations, the
applicants maintained the following: In principle, the State’s obligation
to conduct an effective investigation into an alleged violation of the right
to life or the prohibition of torture and ill-treatment does not require
a complaint to be filed by victims. This obligation starts as soon as the
moment of learning about the violation. The fact that the victims have
not raised a complaint or taken any step with regard to the progress of
the case-file neither releases the State from this obligation nor results in
the emergence of any fault attributable to the victims. Arguing that an
investigation should have been conducted ex officio into the incident, the
applicants listed the negligences in the investigation giving rise to the
application.

B. The Court’s Assessment

42. The Court is not bound by the legal qualification of the facts by
the applicants and it makes such assessment itself (see Tahir Canan,
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no. 2012/969, 18 September 2013, § 16). As the arguments raised by the
applicants concern alleged violations of substantive and procedural
aspects of the right to life, it is necessary and sufficient to examine the
application within the scope of the right to life.

43. In addition, since the other applicants’ relatives died during
the incident giving rise to the application, it is possible to examine the
application within the scope of the right to life in respect of those persons.
However, as applicant Sehmus Altindag was injured during the incident
and subsequently became disabled, an assessment should be made as to
whether an examination under the right to life can be held in respect of
this applicant.

44. One of the conditions necessary for the application of principles
concerning the right to life to a case is the occurrence of an unnatural death;
nevertheless, an application concerning an incident that has not resulted
in death may also be examined under the right to life in consideration
of circumstances of the individual case, such as the nature of the act
committed against the victim and the motive of the perpetrator. In making
this assessment, it is important to take account of whether the act is
potentially lethal in nature and the consequences of the act on the physical
integrity of the victim (see Yasin Agca, no. 2014/13163, 11 May 2017, §§ 109,
110; Mustafa Celik and Siyahmet Seran, no. 2014/7227, 12 January 2017, § 69).

45. In the present case, when the lethal nature of the armed force to
which applicant Sehmus Altindag was allegedly subjected is considered
together with the other factors in the application, it has been concluded
that the application should be examined within the scope of the right to
life in respect of Sehmus Altindag, as well.

46. On the other hand, asitis clearly laid down in the section concerning
the examination with regard to the effective investigation requirement,
the documents pertaining to the impugned investigation does not shed
light to the questions of how the applicants’ relatives died, how applicant
Sehmus Altindag was injured, and whether the use of firearms took place
as a last resort where it was absolutely necessary and proportionate. This
undoubtedly stems from the deficiencies in the investigation. For this
reason, as there is not sufficient information and documentation to the
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extent where it would be possible to ascertain whether there has been
a violation of the substantive aspect of the right to life, the examination
under the right to life will be limited to the procedural aspect of the right.

1. Admissibility

a. As regards the Victim Status and, in this context, the Admissibility
Criterion of Compatibility Ratione Personae

47. The applicant Salahattin Altin is the father of M.N.A. who died
during the incident. Applicants Heremsi Oztiirk, Betiil Oztiirk, Faruk
Oztiirk and Sevgiil Oztiirk are the children of O.O. who died during the
incident, whereas Nuriban Oztiirk is his wife. Applicant Sehmus Altindag,
sustained an injury and became disabled as a result of the shots fired
during the incident. The applicants, Seyhmus Bulut and Dilek Bingdl, are
the children of F.B. who died during the incident. Therefore, there is no
incompatibility ratione personae in respect of these persons.

48. The applicant Mukadder Okut is indicated as the wife of F.B.;
however, it has been understood that they were not officially married.
Nevertheless, it has been observed that Seyhmus Bulut and Dilek Bingdl
are the children of these two persons and that Mukadder Okut was
accorded the capacity of complainant during the criminal proceedings.
For this reason, it has been concluded that applicant Mukadder Okut has
been indirectly affected by the death of F.B.; thus, she carries the status of
indirect victim. Therefore, there is no incompatibility ratione personae with
regard to the victim status of applicant Mukadder Okut (for cases where
applicants were recognised as indirect victims even though they were
not officially married, see Duyqu Altintas and Others, no. 2015/18411, 13
September 2018, § 59; Aisha Fares, no. 2015/18701, 31 October 2018, § 75).

b. As regards the Admissibility Criteria of Exhaustion of Remedies
and Time-limit Rule

i. In respect of applicants Sevgiil Oztiirk, Nuriban Oztiirk, Heremsi
Oztiirk, Betiil Oztiirk and Faruk Oztiirk

49. As a requirement of the subsidiary nature of the remedy of
individual application, firstly ordinary legal remedies must be exhausted
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in order to be able to lodge an application with the Court. An applicant
must duly submit his complaint primarily and in a timely manner with the
competent administrative and judicial authorities, provide the authorities
with the relevant information and evidence in his possession and exercise
due diligence in this process to pursue the case and his application (see
Ismail Bugra Islek, no. 2013/1177, 26 March 2013, § 17).

50. The applicants Sevgiil Oztiirk, Nuriban Oztiirk, Heremsi Oztiirk,
Betiil Oztiirk and Faruk Oztiirk - relatives of deceased O.O. - have not
raised their complaints concerning the death of their relative before
investigating authorities in any way. Other applicants have not given
any information to the Court to the effect that they are relatives of 0.0,
either. The State’s obligation to conduct an effective formal investigation
capable of ensuring the identification and, if necessary, the punishment
of persons responsible for each case of unnatural death does not absolve
the applicants from their obligation to diligently pursue the investigations
into the death of their relatives. For this reason, it has been concluded that
the remedies available within the legal system have not been exhausted in
regard to the complaint concerning the alleged violation of O.0.’s right to
life (for a finding of applicants’ failure to exhaust legal remedies in a case
where they were not personally participated in the criminal investigation
conducted into an incident resulting in the death of their relative, did not
make any request to participate in the investigative procedures, and did
not challenge the decision of non-prosecution issued at the end of the
investigation, see Bedih Durmaz and Others, no. 2014/5534, 7 March 2018,
§§ 44-46).

51. For these reasons, the part of the application concerning an alleged
violation of the procedural aspect of the right to life as lodged by the
applicants Sevgiil Oztiirk, Nuriban Oztiirk, Heremsi Oztiirk, Betiil Oztiirk
and Faruk Oztiirk must be declared inadmissible, without any further
examination as to the other admissibility criteria, for non-exhaustion of
ordinary legal remedies.

ii. As regards the Other Applicants

52. Though it is not absolutely necessary, it would be in conformity
with the subsidiary nature of the protection mechanism introduced via
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the avenue of individual application to wait for the completion of the
investigation by the public authorities concerned, so long as its length
does not exceed a reasonable amount of time, before examining whether
the investigations into complaints concerning an alleged violation of the
right to life were effective (see Rahil Dink and Others, § 76; Hiiseyin Carus,
no. 2013/7812, 6 October 2015, § 46).

53. On the other hand, it would not be reasonable to expect applicants
to wait for the outcome of the investigation if an investigation has not been
launched into the unnatural death even though they actually applied to
the competent authorities, there has been no progress in the investigation,
or the investigation has become ineffective. In such cases, applicants
should display due diligence and be able to lodge their complaints with
the Court without too much time elapsing (see Rahil Dink and Others, §
77). Because there is no remedy available to ensure the effectiveness of the
investigation. In that case, there is no requirement to exhaust the ordinary
legal remedies in respect of the said alleged violations (see Yasin Agca, §
121). In such a situation, applicants must lodge an individual application
within thirty days running from the moment when they realise, or must
have realised, that an effective investigation is/was not being conducted.
The determination of when the applicants must have realised that an
effective investigation was not being conducted will naturally depend
on the circumstances of each individual case (see Adle Azizoglu and Sadat
Azizoglu, no. 2014/15732, 24 January 2018, § 87).

54. As long as there are promising developments and realistic
assumptions to believe that some progress will be made in the investigation
and measures that ensure the advancement of the investigation are being
taken, applicants should not be expected to lodge an individual application
without first exhausting the ordinary legal remedies. Nonetheless, even
in such cases where the applicants become aware of the fact that the
investigation has subsequently become ineffective, they must lodge an
individual application within the time-limit running from the moment
when they realise, or must have realised, this fact (see Adle Azizoglu and
Sadat Azizoglu, § 88).

55. It is understood in the present case that, following the applicants’
complaint in 2009, some investigative steps were taken until 2011 and
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later in 2011 the Prosecutor’s Office drew up an investigation report on
the incident and sent the file to the Diyarbakir Chief Public Prosecutor’s
Office. In its observations, the Ministry opined that the application should
be rejected due to the fact that it had not been lodged with the Court within
the thirty-day time-limit running from 23 September 2012. However, the
Court notes that, after the investigation report which had been rejected in
2011 onaccount of its deficiencies, anew set of investigative steps was taken
with a view to remedying those deficiencies, such as taking statements
from the suspects and the complainants, and a second investigation was
issued on 23 December 2013 as a result. Therefore, it is not possible to
conclude that the applicants realised, or must have realised, that there
had been no progress in the investigation and that an effective criminal
investigation was not being conducted during the period between 23
September 2012 and the date on which the second investigation report was
issued. That is, the investigative steps taken after 23 September 2012 have
been considered to be promising developments which led to believe that
there would be some progress in the investigation. One may think in this
situation that the available legal remedies have not yet been exhausted;
however, the Court examines the applications which have been lodged
without the available legal remedies being exhausted on the condition
that those remedies become exhausted until the date of the [Court’s]
examination (see Ziver Demircan, no. 2014/235, 3 February 2016, §§ 41-48).
As the investigation giving rise to the application ended before the date
of the examination on the individual application, there is no failure to
exhaust the ordinary legal remedies in the present application.

56. As regards the applicants, Sehmus Altindag, Salahattin Altin,
Seyhmus Bulut, Mukadder Okut and Dilek Bingdl, the complaints
concerning alleged violations of the procedural aspect of the right to life
are not manifestly ill-founded and there exists no ground to declare them
inadmissible; therefore, they must be declared admissible.

2. Merits
a. General Principles

57. Under the procedural aspect of the right to life with regard to
the effective investigation requirement, the State is under an obligation
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to conduct an effective formal investigation capable of ensuring the
identification and, if necessary, the punishment of those responsible for
each case of unnatural death (see Serpil Kerimoglu and Others, no. 2012/752,
17 September 2013, § 54).

58. To ensure the effectiveness of investigations concerning cases
of deaths arising, or allegedly arising, from the use of force by public
officers, the investigating authorities must be independent from those
persons who might have been involved in the case. This requirement
does not only define hierarchical and institutional independence but also
necessitates that the investigation is actually (also in practice) carried out
independently (see Cemil Danigman, no. 2013/6319, 16 July 2014, § 96).

59. In order to be able to say that an investigation is effective and
sufficient, investigating authorities need to act ex officio and immediately
to collect all evidence capable of shedding light on the death and ensuring
the identification of those who are responsible. A deficiency in the
investigation that would reduce the likelihood of discovering the cause
of the incident of death or those who are responsible bears the risk of
clashing with the obligation to conduct an effective investigation (see
Serpil Kerimoglu and Others, § 57).

60. On the other hand, the nature and degree of the review meeting
the minimum standard of effectiveness of the investigation depend on the
particular circumstances of the case. The question of effectiveness in this
scope should be assessed on the basis of all relevant facts and the practical
realities of the investigative work. Therefore, it is not possible to reduce
the variety of situations that can occur to a simple list of investigative acts
or other minimum criteria (see Fahriye Erkek and Others, no. 2013/4668, 16
September 2015, § 68).

61. One of the matters which ensure the effectiveness of the criminal
investigations to be conducted is the fact that the investigation process is
open to public scrutiny in order to ensure accountability in practice as in
theory. In addition, in each incident, it should be ensured that the relatives
of the deceased person are involved in this process to the extent that it is
necessary so as to protect their legitimate interests (see Serpil Kerimoglu
and Others, § 58).
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62. To say that it is effective, a criminal investigation should also be
conducted with a reasonable level of diligence and speed (see Salih Akkus,
no. 2012/1017, 18 September 2013, § 30). This is a necessity so as to ensure
adherence to the rule of law and to prevent any appearance of collusion in
or tolerance of unlawful acts.

63. Lastly, an investigation may be considered effective if the decision
taken at the end of the investigation is based on a comprehensive, objective
and impartial analysis of all findings and, in addition, the decision
concerned includes an assessment of whether the interference with the
right to life is a proportionate interference which arises from an exigent
circumstance which is sought by the Constitution (see Cemil Danisman, §
99).

b. Application of Principles to the Present Case

64. The applicants have not raised any allegations about taking of action
ex officio by investigating authorities upon a suspicious death, effective
participation in the investigation, or independence of the investigation; in
any case, no deficiency has been observed in the impugned investigation
in so far as relevant to the said issues. Indeed, the public prosecutors at
the Chief Public Prosecutor’s Office at the State Security Court who were
informed of the incident took action ex officio: they inspected the scene
of the incident and attended the post-mortem examination and autopsy
procedures which were carried out by two physicians. The applicants
were able to submit their complaints with the investigating authorities,
challenge the decision of non-prosecution, and participate in the
investigation without any obstruction. Even though the Kulp Magistrates’
Court imposed a restriction on the right to examine and obtain a copy of
the investigation documents, the applicants did not complain of having
been unable to access the investigation file in their objection against the
decision of non-prosecution. Moreover, no public officer who might have
been involved in the incident took part in the investigation conducted
by public prosecutors. On the other hand, it is necessary to examine the
impugned investigation within the framework of other principles of
effective investigation, as well.
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65. The Prosecutor’s Office, which had disjoined the investigation in
respect of 1.Y. from the investigation at issue and sent it to the Diyarbakir
Governor’s Office for further action, issued a decision of non-prosecution
(no. K.1993/27, dated 6 July 1993) in respect of the remaining suspects
and sent the investigation file to the District Administration Board;
however, it did not inquire the outcome of either of the investigations.
Indeed, the fact that the investigation files had been missing was found
out upon an application submitted by some of the applicants in 2004.
Despite this, the Prosecutor’s Office had waited until some applicants filed
a criminal complaint on 18 November 2009 to launch a new application
into the matter. Further, although the Kulp District-Governor’s Office had
communicated that the act attributed to the suspects fell within the scope
of the general (ordinary) investigation procedure, the Prosecutor’s Office
applied to the Regional Administrative Court in order to obtain leave for
investigation, deeming it necessary. These issues alone are sufficient for
the Court to reach the conclusion that the investigation was not conducted
with reasonable speed and due diligence.

66. In cases where there is varying and restricted information
concerning the way how an incident has taken place and the identity of
its perpetrators, the material findings concerning the incident must be
immediately secured and examined, and those who may have probably
witnessed to, or have any knowledge about, the incident must be
questioned within a short amount of time. This is of great importance
for the clarification of the cause of the death or for the identification of
those responsible therefor (see Yavuz Durmus and Others, no. 2013/6574, 16
December 2015, § 61). It is clear that it will become more and more difficult
to collect evidence and ascertain the way in which the incident took place
due to reasons such as the inevitable loss of evidence, displacement of
witnesses, and difficulty in remembering the events as the time passes (see
Yavuz Durmus and Others, § 62). Nonetheless,

i. Despite being possible immediately after the incident, no step was
taken so as to identify the members of the security forces who had used
firearms during the incident and, in this connection, to conduct a ballistic
examination on the firearms of the security officers and the casings that
might have probably been found at the scene of the incident.
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ii. No effort was exerted to take the statements from the members of
the security forces who had not used their weapons during the incident
but had knowledge about the incident, the persons who had been injured
during the incident, or the persons who had not been subjected to any
action against them in connection with the incident and, thus, had the
capacity of witness.

iii. No fingerprint analysis was conducted on the firearms seized at the
scene of the incident with a view to identifying the persons who had fired
shots on the security forces.

iv. Despite the bullet marks on them, the damaged vehicle was not
examined nor were the bullets found in the vehicles at the scene collected
because of the shattered glass pieces.

67. Regard being had to the fact that what is of importance in the
present case is to determine under which circumstances the use of firearms
took place and whether their use of armed force was part of legitimate
defence, it has been observed that the failure to collect the evidence had
a direct bearing on the outcome of the investigation and prevented the
determination of how the incident occurred. From this standpoint, it is not
possible to say that all the evidence which could be used to shed light on
the death and identify those responsible were collected in the investigation
in question.

68. Lastly, it should be pointed out that the investigating authority,
issuing a decision of non-prosecution by concluding that the security
officers had acted within legitimate defence despite the lack of any concrete
evidence as to whether applicant Sehmus Altindag and the relative of
applicants Seyhmus Bulut, Mukadder Okut and Dilek Bing6l had opened
fire on the security forces or had attacked them with sticks and stones
or how the incident involving deaths and injuries had taken place, failed
to properly satisfy the requirement that all evidence obtained during the
investigation be subject to thorough, objective and impartial analysis.

69. For these reasons, it must be held that there has been a violation of
the procedural aspect of the right to life protected under Article 17 of the
Constitution.
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3. Application of Article 50 of Code no. 6216

70. Article 50 of the Code no. 6216 on Establishment and Rules of
Procedures of the Constitutional Court, dated 30 March 2011, insofar as
relevant, reads as follows:

“(1) At the end of the examination of the merits it is decided either the
right of the applicant has been violated or not. In cases where a decision of
violation has been made what is required for the resolution of the violation

and the consequences thereof shall be ruled...

(2) If the determined violation arises out of a court decision, the file
shall be sent to the relevant court for holding the retrial in order for the
violation and the consequences thereof to be removed. In cases where
there is no legal interest in holding the retrial, the compensation may be
adjudged in favour of the applicant or the remedy of filing a case before
the general courts may be shown. The court, which is responsible for
holding the retrial, shall deliver a decision over the file, if possible, in a
way that will remove the violation and the consequences thereof that the

Constitutional Court has explained in its decision of violation.”

71. The applicants requested a finding of violation and claimed
compensation.

72.Initsjudgment in the case of Mehmet Dogan ([Plenary], no. 2014/8875,
7 June 2018), the Court indicates the general principles as to how a
violation of any fundamental right, which has been found established by
the Constitutional Court, and its consequences would be redressed. In
another judgment, the Court also mentions the consequences of the failure
to comply with a violation judgment as well as with the principles set in
the abovementioned judgment and accordingly notes that this situation
would constitute a continuing violation and also lead to the violation of
the respective right for the second time (see Aligiil Alkaya and Others, no.
2016/12506, 7 November 2019).

73. Accordingly, in case of a finding of a violation of any fundamental
right and freedom within the scope of an individual application, the
basic rule for redressing the violation and its consequences is to ensure
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restitution as much as possible, that is to say, to ensure restoration to
the former state existing prior to the violation. To that end, it must be
primarily required to find the source of the violation, to put an end to
the continuing violation, to eliminate the decision or the act giving rise to
the violation or their consequences, to compensate for the pecuniary and
non-pecuniary damage resulting therefrom, as well as to take the other
measures deemed necessary in this respect (see Mehmet Dogan, §§ 55, 57).

74. In cases where the violation originates from a court ruling, the
Court decides to send a copy of the judgment to the relevant court for a
retrial to be held to remove the violation and its consequences pursuant
to Article 50 § 2 of Code no. 6216 and Article 79 § 1 (a) of the Internal
Regulations of the Constitutional Court. The said statutory provision,
unlike the similar legal practices found in the procedural law, stipulates
an avenue of redress that is specific to the individual application
mechanism and that results in a retrial for the purpose of eliminating the
violation. For this reason, when the Court rules in favour of a retrial in
connection with a judgment finding a violation, the trial court concerned
does not enjoy any margin of appreciation in accepting the presence of
grounds for retrial, which is different in this aspect from the practice of
reopening of proceedings under the procedural law. Therefore, the trial
court that has received such a judgment is under a statutory obligation to
issue a decision to hold a retrial on account of the finding of a violation
by the Court, without waiting for a request to that effect from the person
concerned, and conduct the procedures necessary for elimination of
the continuing violation (see Mehmet Dogan, §§ 58, 59; Aligiil Alkaya and
Others, §§ 57-59, 66, 67).

75. Having examined the application, the Court has concluded that
the right to life has been violated in its procedural aspect. Thus, it has
been understood that the violation stemmed from the decision of non-
prosecution issued by the Diyarbakir Chief Public Prosecutor’s Office.

76. In this situation, there is legal interest in conducting a new
investigation in order to remove the consequences of the violation of the
procedural aspect of the right to life. A re-investigation to be conducted in
this scope aims to remove the violation and its consequences according to
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Article 50 § 2 of Code no. 6216, which contains a provision that is specific
to the individual application mechanism. In this regard, what is to be done
consists of the delivery of a new decision at the end of a new investigation
which is to be conducted in line with the principles set out in the judgment
finding a violation and be capable of remedying the reasons that has led
the Court to arrive at the violation judgment. For this reason, a copy of the
judgment must be sent to the Diyarbakir Chief Public Prosecutor’s Office
for re-investigation.

77.0n the other hand, it is clear the finding of a violation in the present
case will not be able to offer adequate redress for the damages sustained
by the applicants. Therefore, within the scope of the principle of restitutio
in integrum (restitution), it must be decided that applicants Seyhmus Bulut,
Mukadder Okut and Dilek Bingol be awarded a net amount of 40,000
Turkish liras (TRY) jointly and applicants Salahattin Altin and $Sehmus
Altindag be awarded TRY 40,000 each as non-pecuniary compensation,
for the non-pecuniary damages which cannot be redressed by a mere
finding of violation, in order to eliminate the violation of the procedural
aspect of the right to life with all of its consequences.

78. The total litigation costs of TRY 3,206.10 including the court fee of
TRY 206.10 and counsel fee of TRY 3,000, as established on the basis of
the documents in the case file, must be reimbursed jointly to applicants
Sehmus Altindag, Salahattin Altin, Seyhmus Bulut, Mukadder Okut and
Dilek Bingdl.

VI. JUDGMENT

For these reasons, the Constitutional Court UNANIMOUSLY held on
9 January 2020 that

A. 1. The part of the application concerning an alleged violation of the
procedural aspect of the right to life as lodged by the applicants Sevgiil
Oztiirk, Nuriban Oztiirk, Heremsi Oztiirk, Betiil Oztiirk and Faruk
Oztiirk be DECLARED INADMISSIBLE for non-exhaustion of ordinary legal
remedies;

2. The part of the application concerning an alleged violation of the
procedural aspect of the right to life as lodged by the applicants Sehmus

81



Right to Life (Article 17 § 1)

Altindag, Salahattin Altin, Seyhmus Bulut, Mukadder Okut and Dilek
Bingol be DECLARED ADMISSIBLE;

B. The procedural aspect of the right to life safeguarded by Article 17
of the Constitution was VIOLATED in respect of the applicants Sehmus
Altindag, Salahattin Altin, Seyhmus Bulut, Mukadder Okut and Dilek
Bingol;

C. A copy of the judgment be SENT to the Diyarbakir Chief Public
Prosecutor’s Office for re-investigation to remove the consequences of the
violation of the obligation to conduct an effective investigation as required
by the right to life;

D. A net amount of TRY 40,000 be PAID jointly to the applicants
Seyhmus Bulut, Mukadder Okut and Dilek Bingdl and a net amount of
TRY 40,000 be PAID each to the applicants Salahattin Altin and Sehmus
Altindag in respect of non-pecuniary damages, and other compensation
claims be REJECTED;

E. The total litigation costs of TRY 3,206.10 including the court fee of
TRY 206.10 and counsel fee of TRY 3,000 be jointly REIMBURSED to the
applicants Sehmus Altindag, Salahattin Altin, Seyhmus Bulut, Mukadder
Okut and Dilek Bingol;

E. The payments be made within four months as from the date when
the applicants apply to the Ministry of Treasury and Finance following the
notification of the judgment. In case of any default in payment, statutory
INTEREST ACCRUE for the period elapsing from the expiry of four-
month time-limit to the payment date; and

G. A copy of the judgment be SENT to the Ministry of Justice.
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On 29 January 2020, the First Section of the Constitutional Court
found a violation of the procedural aspect of the right to life, safeguarded
by Article 17 of the Constitution, in the individual application lodged
by Abdulkadir Yilmaz and Others (2) (no. 2016/13649).

THE FACTS

[9-64] Many miners including the applicants’ relatives lost their lives or
were injured as a result of the explosion which took place in 2014 in a mine
operated by a private company in Soma. As indicated by the expert report
issued with respect to the incident, the explosion took place on account of
several omissions and faults.

The incumbent chief public prosecutor’s office requested the Ministry
of Labour to grant permission for an investigation against those
inspecting the mine and the relevant officers of the Ministry on suspicion
of having committed neglect of duty.

The Ministry of Labour refused to grant permission for an investigation
against the officers who had been subject to a preliminary inquiry by the
Ministry. The Council of State ordered revocation of the Ministry’s decision
refusing permission for an investigation on account of the deficiency in
the inquiries conducted. In the preliminary inquiry report issued by the
inspectors taking office at the Inspection Board of the Prime Ministry, it
was indicated that it would be appropriate to appoint a new commission
of experts to conduct inquiries into the mine explosion.

Relying on the preliminary inquiry report issued by the Board of
Inspectors, the Minister of Labour refused to grant permission for
launching an investigation against the relevant officers. The challenge
against this decision was dismissed by the Council of State as no direct
causal link could be established between the acts of those who were subject
to preliminary inquiry and the mine explosion taking place.

V. EXAMINATION AND GROUNDS

65. The Constitutional Court (“the Court”), at its session of 29 January
2020, examined the application and decided as follows:

84



Abdiilkadir Yilmaz and Others (2), no. 2016/13649, 29/1/2020

A. The Applicants’ Allegations and the Ministry’s Observations

66. The applicant Naciye Kaya pointed to the findings concerning the
faultindicated in the expert report obtained by the chief public prosecutor’s
office and drew attention to the fact that the First Chamber had previously
revoked the decision not to grant permission for an investigation. In this
connection, she alleged that her right to an effective remedy had been
violated, stating that the decision of the First Chamber, dated 19 April
2016, was unlawful and unfair, and that the First Chamber had delivered
its decision without making an assessment as to the statements of the
witnesses and victims heard by the assize court, without taking into
account any of their objections against the decision not to grant permission
for an investigation and as a result of an incomplete and biased inquiry on
the basis of the statements of four accused persons against whom criminal
proceedings had been initiated before the assize court.

67. Other applicants referred to the principles adopted by the European
Court of Human Rights (“the ECHR”) and the Constitutional Court in
relation to the procedural aspect of the right to life involving the obligation
to conduct an effective investigation and alleged a violation of their rights
to life, fair trial and effective remedy, stating that the decision of the
First Chamber, dated 10 December 2015, had not been based on concrete
findings, that a decision had been rendered in respect of the inspectors
of the Ministry of Labour on the basis of the preliminary inquiry report
issued by the inspectors of the same Ministry as well as the statements of
the inspectors which had not been supported by any evidence, that criminal
proceedings had been initiated before the assize court against A.C., E.E.,
[.A. and M.A.G.C. who had been considered by the First Chamber to have
made statements in favour of the inspectors under preliminary inquiry, that
both the expert report obtained by the chief public prosecutor’s office and
the reports issued by certain public corporations indicated deficiencies in
the inspection of the mine, and that there was no other remedy available to
identify the responsibilities of the General Director of Occupational Health
and Safety and twelve labour inspectors.

68. The Ministry, in its observations, noted that the complaints similar
in substance to those raised by the applicants had been examined, and the
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principles concerning the relevant issue had been determined by the Court
in the individual applications of Naziker Onbas: and Others and Mehmet
Ali Emir and Others ([Plenary], no. 2014/16482, 17 January 2019) and that
the observations concerning the substantive and procedural aspects of the
right to life had been submitted to the file pertaining to the individual
application (no. 2015/2068) lodged by the applicants Abdiilkadir Yilmaz,
Elif Yilmaz, Giilsen Ejdar, Hacer Yilmaz, Katriye Yilmaz, Nagihan Yilmaz,
Onur Yilmaz, Ahmet Akdag, Mefaret Akdag, Nurcan Akdag and Yigit
Ahmet Akdag against the decision of non-prosecution issued by the chief
public prosecutor’s office.

69. The Ministry apparently considered within the scope of the file
pertaining to the individual application no. 2015/2068 that:

i. The applicants Abdiilkadir Yilmaz, Giilsen Ejdar, Hacer Yilmaz,
Katriye Yilmaz, Nagihan Yilmaz, Onur Yilmaz and Nurcan Akdag had
not participated in the investigation process;

ii. The Constitutional Court was to obtain information and documents
from the relevant institutions in order to establish whether any
compensation had been paid on account of the impugned incident and
thus whether the applicants had victim status in this context;

iii. The applicants were entitled to bring compensation proceedings
before the civil or administrative courts;

iv. The investigation process had not yet been completed because the
trial conducted by the assize court had not been concluded;

v. In their application form, the applicants had not provided concrete
information about the identities of their deceased relatives, the degree of
their relationship with them and the manner how the right to life had been
violated.

B. The Court’s Assessment

70. The Court is not bound by the legal qualification of the facts by
the applicant, and it makes such assessment itself (see Tahir Canan, no.
2012/969, 18 September 2013, § 16). Since the essence of the applicants’
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allegations concerned the ineffectiveness of the criminal investigation
conducted into the incident resulting in the death of their relatives, all
allegations raised in the present application were examined within the
scope of the procedural aspect of the right to life involving the obligation
to conduct an effective investigation guaranteed by Article 17 of the
Constitution.

71. The relevant parts of Articles 17 and 5 of the Constitution to be
relied on in the assessment of the allegations provide as follows:

“Personal inviolability, corporeal and spiritual existence of the
individual”

Article 17- Everyone has the right to life...

Fundamental aims and duties of the State

Article 5 - The fundamental aims and duties of the State are (...) to
strive for the removal of political, economic, and social obstacles which
restrict the fundamental rights and freedoms of the individual in a manner
incompatible with the principles of justice and of the social state governed
by rule of law; and to provide the conditions required for the development

of the individual’s corporeal and spiritual existence.”
1. Admissibility

72.Inthe presentapplication, thereisnoother ground forinadmissibility.
Nevertheless, in view of the fact that there is no allegation about the death
of the applicants’” relatives having been intentionally caused and that the
applicants lodged an individual application to challenge the decision not
to grant permission for an investigation, an assessment must be made
as to whether the administrative and judicial remedies available in the
legal system had been exhausted before the introduction of the individual
application. However, such assessment is dependent on the determination
of whether the positive obligation to set up an effective judicial system
imposed on the State by Article 17 of the Constitution required a criminal

investigation in the present case. This procedure requires an examination
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on the merits. Accordingly, the question of whether the legal remedies
had been exhausted must be examined together with the merits.

2. Merits
a. General Principles

73. Article 17 of the Constitution, which safeguards the right to life,
when read in conjunction with Article 5 thereof in which one of the aims
and duties of the State is set out as providing the conditions required for
the development of the individual’s corporeal and spiritual existence,
imposes certain negative and positive obligations on the State (see Serpil
Kerimoglu and Others, no. 2012/752, 17 September 2013, § 50).

74. In addition to its negative obligation to refrain from the intentional
and unlawful taking of life of any individual within its jurisdiction,
the State also has a duty, within the scope of its positive obligations, to
safeguard the lives of those within its jurisdiction against risks likely to
result from the acts of public authorities, other individuals or even the
individual himself. In the context of this duty, the State must primarily
adopt deterrent and protective legislative arrangements against the
threats and risks posed to the right to life and must also take necessary
administrative measures (see Serpil Kerimoglu and Others, § 51; and Ipek
Deniz and Others, no. 2013/1595, 21 April 2016, § 149).

75. Moreover, the State also has a positive obligation to set up an effective
judicial system capable of ensuring that the legislative and administrative
framework set up to protect the right to life is properly implemented and
that any breaches of that right are repressed and punished. This obligation
applies in the context of any activity, whether public or not, in which the
right to life may be at stake (see Serpil Kerimoglu and Others, § 52).

76. The State’s positive obligations within the scope of the right to life
also have a procedural aspect. This procedural obligation requires the
conduct of an independent investigation capable of establishing all aspects
of any unnatural death and leading to the identification and, if necessary,
punishment of those responsible for such death (see Serpil Kerimoglu and
Others, § 54; Sadik Kogak and Others, no. 2013/841, 23 January 2014, § 94).
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77. The type of investigation to be conducted into an incident, as
required by the procedural obligation, is to be determined on the basis of
whether the obligations concerning the essence of the right to life require
any criminal sanction. In the case of deaths caused intentionally or resulting
from an attack or ill-treatment, the State is obliged by virtue of Article 17
of the Constitution to conduct criminal investigations capable of leading
to the identification and punishment of those responsible for the attack
causing death. In such cases, a mere payment of compensation as a result
of administrative and judicial investigations and criminal proceedings is
not sufficient to remedy the violation of the right to life and put an end to
the person’s victim status (see Serpil Kerimoglu and Others, § 55).

78. However, Article 17 of the Constitution does not grant the applicants
the right to ensure prosecution or punishment of third parties for a criminal
offence or imposes on the State the duty to conclude all proceedings with
a conviction (see Serpil Kerimoglu and Others, § 56).

79. If the infringement of the right to life is not caused intentionally, the
positive obligation to set up an effective judicial system does not necessarily
require criminal proceedings to be brought in every case and may be
satisfied if civil, administrative or even disciplinary remedies were
available to the victims (see Serpil Kerimoglu and Others, § 59).

80. However, where it is established that the negligence attributable to
public authorities on that account goes beyond an error of judgment or
carelessness, in that the authorities in question, fully realising the likely
consequences and disregarding the powers vested in them, failed to take
measures that were necessary and sufficient to avert the risks inherent
in a dangerous activity, the fact that those responsible for endangering
life have not been charged with a criminal offence or prosecuted may
amount to a violation of the right to life, irrespective of any other types of
remedy which individuals may exercise on their own initiative (see Serpil
Kerimoglu and Others, § 60).

b. Application of Principles to the Present Case

81. In the individual application of Naziker Onbas: and Others where
the Court examined an alleged violation of the right to life on account
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of the issuance of a decision not to grant permission for an investigation
in respect of certain public officers to whom fault had been attributed in
the expert reports obtained within the scope of the criminal investigation
carried out into another mine accident and a decision of non-prosecution
was issued against certain suspects, the Court concluded that operating
a coal mine was a dangerous activity since it involved certain risks to the
lives and physical integrity of individuals, notably those of the workers of
the mine, and that the State was therefore liable, by virtue of its obligation
to protect individuals’ lives, to take necessary measures so as to protect
lives and physical integrity of individuals as well as to prevent deaths and
injuries during the performance of this service. In this regard, it considered
that the obligation to set up an effective judicial system required the
conduct of an effective criminal investigation into the relevant incident
in view of the fact that many people had lost their lives due to similar
incidents taking place in previous years, that the existence of the risk of
inrush (instantaneous outburst of gas) at the scene of the accident had
been known, and that it had been possible to take measures against such
existing risk as indicated in the expert reports.

82. Similarly to the findings in the expert report obtained within the
scope of the investigation in the individual application of Naziker Onbas:
and Others, the expert report obtained within the scope of the investigation
which is the subject of the present application explained, from a technical
aspect, the manner how the incidenthad occurred. Having regard to the fact
that in its petition filed with the Turkish Coal Enterprises in relation to the
transfer of contract, the company which had undertaken coal production
and delivery service in 2006 had submitted its request for transfer of
the service on the basis of high water yield and production failure due
to the fires occurring during production activities by noting that there
would be irreparable problems in the future, the report found that it had
already been known by the Turkish Coal Enterprises and S... A.S., which
had taken over coal production service, that the mine site had posed a
high risk of fire. Therefore, the assessments in the Court’s judgment on
the said application apply as such to the present application as well, and
the obligation to set up an effective judicial system requires the conduct
of a criminal investigation in the present case. Thus, the compensation
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proceedings brought/to be brought before the civil and/or administrative
courts do not have any effect on the application, and there is no deficiency
in the application as regards the exhaustion of legal remedies.

83. Following these assessments, an examination must be made as to
whether the decision not to grant permission for investigation in respect
of the officers serving at the Ministry of Labour was compatible with the
procedural aspect of the right to life involving the obligation to conduct an
effective investigation. In doing this, it must however be borne in mind that
the subject of the examination would be the State’s obligations concerning
the right to life within the scope of Article 17 of the Constitution and that
the Court does not have the authority to make an assessment as to whether
the persons had individual criminal liability.

84. In a State of law, it may be deemed reasonable to require the
permission of a certain authority for the conduct of a judicial investigation
against public officers since they perform their duties on behalf of the
State and they are under risk of frequent complaints and investigations
in connection with certain issues resulting from the performance of their
duties (see Hidayet Enmek and Eyiipsabri Tinag, no. 2013/7907, 21 April 2016,
§106). Indeed, Article 129 § 6 of the Constitution provides that prosecution
of public servants and other public officials for alleged offences shall
be subject, except in cases prescribed by law, to the permission of the
administrative authority designated by law (see Hidayet Enmek and
Eyiipsabri Tinas, § 107).

85. On the other hand, the procedure concerning permission for an
investigation has been designed to prevent public officers from facing
unjustifiable charges concerning the commission of an offence on account
of their duties as well as to avoid any delay in the performance of their
public services. The preliminary examination required to be made to
this end prior to the initiation of a criminal investigation is intended
for determining whether there is a ground to necessitate a criminal
investigation. Therefore, the procedure concerning permission for an
investigation must not be applied, beyond the said purpose, in such a
manner as to cause a delay in the criminal proceedings and to prevent
the conduct of the investigation in an effective manner or to create the
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impression that the public officers are exempted from the criminal
investigation (for the Court’s assessments in the same vein, see Naziker
Onbast and Others, § 70).

86. Indeed, the minimisation of the risks posed to the lives and physical
integrity of the individuals within the scope of a dangerous activity,
the identification of those responsible for taking necessary measures,
and the judicial response to be provided by the State in respect of the
responsibilities are of importance for the prevention of similar incidents
as well (see Naziker Onbagst and Others, § 71).

87. In the present case, the expert report obtained within the scope of
the investigation carried out into the incident resulting in the death of the
applicants’ relatives explained, from a technical aspect, the deficiencies in
the mine as regards occupational health and safety and the contribution
of those deficiencies to the occurrence of the incident. It then noted that
the labour inspectors from the Ministry of Labour who had inspected
the mine from 2010 to the date of the incident had been also responsible
for the incident due to the failure to establish those deficiencies and
irregularities during the inspections. The expert report obtained by the
assize court indicated that the assessments concerning fault in the expert
report obtained by the chief public prosecutor’s office were appropriate.

88. However, the preliminary inquiry report issued by a chief inspector,
two inspectors and three deputy inspectors serving on the Inspection
Board as a result of the preliminary inquiry conducted upon a request filed
by the chief public prosecutor’s office seeking permission for investigation
in respect of the officers serving at the Ministry of Labour noted that it
was impossible to ensure the conduct of a fresh expert review within the
statutory time-limit prescribed for a preliminary inquiry. It nevertheless
stated that the findings concerning fault in the expert report issued on 5
September 2014 at the investigation stage had been unfounded in general
and legal terms. It thus concluded that it would be appropriate for a new
commission of experts having capacity to make legal assessments besides
technical assessments to be appointed to conduct inquiries into the mine
accident. On the basis of this report, the Minister of Labour refused to
grant permission for an investigation.
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89. The expert report obtained by the chief public prosecutor’s office
had been drawn up by persons specialised in the relevant field, and
the duty of the persons who had conducted the preliminary inquiry
was essentially to determine whether there was a ground to necessitate
a criminal investigation with a view to preventing public officers from
facing unjustifiable charges and avoiding delays in public services.
Therefore, it has not been possible to understand why those conducting
the preliminary inquiry needed an expert review and how they concluded
-despite having no capacity to make technical assessments- that the
findings in the expert report dated 5 September 2014 had been unfounded
in general and legal terms.

90. The objections filed by the chief public prosecutor’s office and the
applicants against the decision not to grant permission for an investigation
were dismissed on the grounds that the mine had been inspected, that no
deficiency had been found as regards occupational health and safety, that
there was no direct causal link between the acts of those under preliminary
inquiry and the occurrence of the mine accident. Thus, the judicial process
ended as regards the public officers in respect of whom a permission for
investigation had been requested. However, the expert report obtained by
the chief public prosecutor’s office explained the deficiencies concerning
occupational health and safety in the mine as from 2010 and noted that
the failure to discover the said deficiencies during the inspections had
had an effect on the occurrence of the impugned incident. Moreover,
although the First Chamber made an assessment concerning the causal
link, it is in fact for the investigation authorities to determine whether
there exists a causal link between the act and its consequence within the
meaning of criminal law. For this reason, it is not compatible with the
principles of effective investigation to end the judicial process without
allowing the investigation authorities to make assessments as to whether
the negligent acts of the public officers as established by the expert reports
entailed a criminal law liability, and if so, whether there existed a causal
link within the meaning of criminal law between those negligent acts and
their consequences. It must again be noted that the failure to charge with
a criminal offence or prosecute those responsible for endangering life may
amount to a violation of the right to life.
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91. This finding concerning the requirement to conduct an effective
investigation in the case does not mean that the judicial process to be
conducted in respect of those established to be at fault by the expert
report necessarily required criminal proceedings to be brought or such
proceedings to be concluded with a particular sentence, but points
to the need to effectively use appropriate means capable of ensuring
identification and accountability of those responsible. Moreover, the
expert report obtained within the scope of the investigation which is the
subject of the present application contained no assessment as regards
the officers of the Ministry of Labour other than labour inspectors, and it
must therefore be noted that the judgment delivered by the Constitutional
Court does not have a favourable or unfavourable effect on those other
than labour inspectors.

92. Consequently, the Court has found a violation of the procedural
aspect of the right to life safeguarded by Article 17 of the Constitution.

3. Application of Article 50 of Code no. 6216

93. Article 50 of the Code no. 6216 on Establishment and Rules of
Procedures of the Constitutional Court, dated 30 March 2011, insofar as
relevant, provides as follows:

“(1) At the end of the examination of the merits it is decided that the right of the
applicant has been violated or not. In cases where a decision of violation has been
made, what is required for the elimination of the violation and the consequences
thereof shall be ruled...

(2) If the violation found arises out of a court decision, the file shall be sent
to the relevant court for holding the retrial in order for the violation and the
consequences thereof to be eliminated. In cases where there is no legal interest in
holding the retrial, the applicant may be awarded compensation or be informed of
the possibility to institute proceedings before the general courts. The court, which
is responsible for holding the retrial, shall deliver a decision on the basis of the file,
if possible, in a way that will eliminate the violation and the consequences thereof
as the Constitutional Court has explained in its decision of violation.”

94. The applicants requested the Court to find a violation and award
compensation.
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95. In its judgment on the individual application of Mehmet Dogan
([Plenary], no. 2014/8875, 7 June 2018), the Court set out the general
principles concerning the elimination of the violation. In another judgment,
the Court explained the relevant principles as well as the consequences of
the failure to comply with its judgment finding a violation and pointed
out that this would amount to the continuation of the violation and might
also result in a violation for the second time (see Aligiil Alkaya and Others
(2), no. 2016/12506, 7 November 2019).

96. Where a violation of any fundamental right is found within the
scope of an individual application, the basic rule for redressing the
violation and the consequences thereof is to ensure restitution to the extent
possible, that is to say, to ensure restoration of the original state prior to the
violation. To that end, it is primarily required to identify the cause of the
violation and then to end the continuing violation, to revoke the decision
or act giving rise to the violation, to eliminate the consequences thereof, to
compensate the pecuniary and non-pecuniary damages resulting from the
violation, and to take other measures deemed appropriate in this context
(see Mehmet Dogan, §§ 55 and 57).

97. In cases where the violation results from a court decision, the
Court holds that a copy of the judgment be sent to the relevant court for
a retrial with a view to redressing the violation and the consequences
thereof pursuant to Article 50 § 2 of Code no. 6216 and Article 79 § 1
(a) of the Internal Regulations of the Constitutional Court. The relevant
legal regulation, as different from the similar legal norms set out in the
procedural law, provides for aremedy specific to the individual application
and giving rise to a retrial for the elimination of the violation. Therefore,
in cases where the Court orders a retrial in connection with its judgment
finding a violation, the relevant inferior court does not enjoy any margin
of appreciation in acknowledging the existence of a ground for a retrial,
as different from the practice of reopening of the proceedings set out in
the procedural law. Thus, the inferior court to which such judgment is
notified is legally obliged to take the necessary steps, without awaiting
a request of the person concerned, to redress the consequences of the
continuing violation in line with the Court’s judgment finding a violation
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and ordering a retrial (see Mehmet Dogan, §§ 58 and 59; and Aligiil Alkaya
and Others (2), §§ 57-59, 66 and 67).

98. In the present application, it has been concluded that the procedural
aspect of the right to life was violated. Thus, it is understood that the
violation resulted from the decisions of the First Chamber of the Council
of State, dated 10 December 2015 (docket no. 2015/1720, decision no.
2015/1723) and 14 April 2016 (docket no. 2016/5, decision no. 2016/513).

99. In these circumstances, there is a legal interest in conducting a
retrial for redressing the consequences of the violation of the procedural
aspect of the right to life. Such retrial is intended for redressing the
violation and the consequences thereof pursuant to Article 50 § 2 of Code
no. 6216 containing a provision concerning individual applications. In this
scope, the procedure required to be conducted is to deliver a new decision
redressing the reasons leading the Court to find a violation and order
a retrial, in line with the principles indicated in the judgment finding a
violation. Therefore, it must be held that a copy of the judgment be sent to
the First Chamber of the Council of State for a retrial.

100. As it has been understood that the finding of a violation constitutes
sufficient just satisfaction, it has not been considered necessary to award
compensation additionally.

101. The total litigation costs of TRY 3,239.50 including the court fee of
TRY 239.50 and the counsel fee of TRY 3,000, as established on the basis of
the documents in the case file, must be reimbursed to the applicant Naciye
Kaya and jointly to the applicants Abdiilkadir Yilmaz, Elif Yilmaz, Giilsen
Ejdar, Hacer Yilmaz, Katriye Yilmaz, Nagihan Yilmaz, Onur Yilmaz,
Ahmet Akdag, Mefaret Akdag, Nurcan Akdag and Yigit Ahmet Akdag.

VI. JUDGMENT

For these reasons, the Constitutional Court UNANIMOUSLY held on
29 January 2020 that

A. The alleged violation of the procedural aspect of the right to life be
DECLARED ADMISSIBLE;
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B. The procedural aspect of the right to life guaranteed by Article 17 of
the Constitution was VIOLATED;

C. A copy of the judgment be SENT to First Chamber of the Council
of State (docket no. 2015/1720, decision no. 2015/1723; docket no. 2016/5,
decision no. 2016/513) for a retrial to redress the consequences of the
violation of the procedural aspect of the right to life;

D. The applicants’ claims for compensation be REJECTED;

E. The total litigation costs of TRY 3,239.50 including the court fee
of TRY 239.50 and the counsel fee of TRY 3,000 be REIMBURSED to the
applicant Naciye Kaya and jointly to the applicants Abdiilkadir Yilmaz,
Elif Yilmaz, Giilsen Ejdar, Hacer Yilmaz, Katriye Yilmaz, Nagihan Yilmaz,
Onur Yilmaz, Ahmet Akdag, Mefaret Akdag, Nurcan Akdag and Yigit
Ahmet Akdag.

F. The payments be made within four months as from the date when
the applicants apply to the Ministry of Finance following the notification
of the judgment; in case of any default in payment, legal INTEREST
ACCRUE for the period elapsing from the expiry of four-month time-limit
to the payment date;

G. A copy of the judgment be SENT to the Ministry of Family, Labour
and Social Services; and

H. A copy of the judgment be SENT to the Ministry of Justice.
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Prohibition of Torture and Ill-Treatment (Article 17 § 3)

On 2 June 2020, the Second Section of the Constitutional Court
found violations of both substantive and procedural aspects of the
prohibition of torture, safeguarded by Article 17 of the Constitution, in
the individual application lodged by Y.K. (no. 2016/14347).

THE FACTS

[8-59] The applicant, a Kazakh national, was taken into custody in
Istanbul on suspicion of possessing a false identity card. The applicant, in
respect of whom deportation as well as administrative detention orders
had been issued, was transferred to the Foreigners” Removal Centre (“the
Centre”).

The applicant filed a criminal complaint with the chief public
prosecutor’s office, claiming that he had been tortured and ill-treated in
the Centre. Thereupon, the prosecutor’s office issued a decision of non-
prosecution. The incumbent magistrate judge, having examined the
applicant’s challenge, extended the scope of the investigation and sent the
file to the prosecutor’s office again.

The prosecutor’s office once again issued a decision of non-prosecution.
The subsequent challenge of the applicant was again examined by the
magistrate judge who ultimately rejected it with no right of appeal.

V. EXAMINATION AND GROUNDS

60. The Constitutional Court (“the Court”), at its session of 2 June 2020,
examined the application and decided as follows:

A. Alleged Violation of the Right to Personal Liberty and Security
1. The Applicant’s Allegations

61. The applicant alleged a violation of his right to personal liberty and
security on the grounds that his freedom had been restricted during the
period when he had been held in the Askale Foreigners” Removal Centre
in the absence of any judicial or administrative decision, that he had not
been informed of his rights during the relevant period and that he had not
had the opportunity to claim compensation on account of the violations
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suffered by him. He also complained about the absence of an effective
remedy at his disposal to receive redress for such violations.

2. The Court’s Assessment

62. The Court is not bound by the legal qualification of the facts by
the applicant, and it makes such assessment itself (see Tahir Canan, no.
2012/969, 18 September 2013, § 16). As the right to an effective remedy
before ajudicial authority safeguarded by Article 19 § 8 of the Constitution
as regards those deprived of their liberty is a lex specialis in relation to
Article 40 thereof, the Court has not found it necessary, in the present
case, to make a separate examination under Article 40 of the Constitution
(for the Court’s judgment in the same vein, see B.T., no. 2014/15769, 30
November 2017, § 69). The applicant’s allegations will be examined as a
whole within the scope of Article 19 of the Constitution.

63. The respect for fundamental rights and freedoms is a principle with
which all organs of the State need to comply, and an application must
primarily be made to the administrative authorities and the courts of
instance against a violation which occurs in the event of non-compliance
with this principle. As a requirement of the subsidiary nature of the
remedy of individual application, ordinary legal remedies must firstly be
exhausted in order to lodge an application with the Court. The applicant
must have duly submitted his complaint in his individual application
primarily to the competent administrative and judicial authorities in a
timely manner, provided to the authorities the relevant information and
evidence available to him, and exercised due diligence in this process to
pursue his case and application. An individual application with the Court
may be lodged if the alleged violations cannot be remedied through the
said ordinary review mechanism (see Ismail Bugra Islek, no. 2013/1177, 26
March 2013, § 17).

64. Pursuant to Article 57 § 6 of Law no. 6458, an objection may be
filed with magistrate judges against administrative detention orders.
Magistrate judges have the authority to review the lawfulness of a decision
to place a person in administrative detention. The cases concerning the
compensation of the damages sustained due to unlawful administrative
detention orders shall be under the jurisdiction of the administrative courts.

103



Prohibition of Torture and Ill-Treatment (Article 17 § 3)

The competence of administrative judicial authorities shall be limited to
establishing whether any damage has been caused by an administrative
detention order, and if so, the amount of the damage. These authorities do
not have competence to review the lawfulness of such decision. Therefore,
a full remedy action cannot be brought before an administrative court
before the filing of an objection against the administrative detention order
(see B.T., §§ 70 and 71).

65. It must be underlined that the applicant stated that he had been
placed in administrative detention on 4 November 2015 and held in
the Istanbul Foreigners” Removal Centre and that he did not raise any
complaint about an alleged restriction of his freedom during the period
when he had been held in the relevant centre. In the event of transfer of
the foreigners placed in administrative detention to another Centre due
to administrative necessity, there is no legal obligation to issue a further
administrative detention order and again inform the foreigner of the
grounds for such order and the legal remedies available to challenge the
order.

66. It must be noted that the applicant did not submit any document to
the magistrate judge at any stage of the administrative detention process
pursuant to Article 57 § 6 of Law no. 6458. Due to his failure to avail himself
of this remedy designed to review the lawfulness of the administrative
detention order, he did not have the opportunity to bring a full remedy
action on account of the alleged unlawful order.

67. Consequently, it has been established that the applicant had recourse
to neither the legal remedy available under Law no. 6458 providing for
an effective legal review of the alleged restriction of his freedom nor
the remedy of bringing a full remedy action allowing for redress for the
allegedly unjustified administrative practice.

68. For these reasons, this part of the application must be declared
inadmissible for non-exhaustion of legal remedies without being examined in
terms of other admissibility criteria.
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B. Alleged Violation of the Prohibition of Inhuman or Degrading
Treatment

1. The Applicant’s Allegations

69. The applicant alleged that he had been held in the Askale
Foreigners” Removal Centre for ten days with his hands and feet tied up
by handcuffs connected to each other through chains in a cell without
heating in December, namely the coldest time of the year, that he had
been prevented from having contact with the outside world during the
relevant period and that the substantive aspect of the prohibition of
torture safeguarded by Article 3 of the European Convention on Human
Rights (“the Convention”) and Article 17 of the Constitution had been
thus violated on account of the treatment inflicted on him.

70. The applicant also claimed that the procedural aspect of the
prohibition of torture had also been violated on account of the authorities’
failure to fulfil the obligation to conduct an effective investigation into his
complaints. The applicant stated that the investigation initiated following
the criminal complaint filed by him with the prosecutor’s office and the
magistrate judge had been carried out in line with the submissions of
the administrators exercising public power, that no inquiry had been
conducted as to whether the CCTV camera footages sent by the Centre
were relevant for the incident, that a crime scene investigation had not
been conducted, that the practice of handcuffing in the Centre had had
no legal basis despite the decision dated 22 June 2016 of the Erzurum
2 Magistrate Judge noting the contrary, and that neither a disciplinary
sanction nor a judicial punishment had been imposed on the officers of the

penitentiary institution in connection with their acts.

71. The applicant lastly complained that the domestic remedies
available to challenge the alleged torture and ill-treatment raised by the
foreigners held in the Centres had remained ineffective and that his right
to an effective remedy had also been violated in conjunction with the
prohibition of torture and ill-treatment. In this connection, he alleged that
he had filed a complaint with the prosecutor’s office and the magistrate
judge due to the treatment allegedly inflicted on him, but that he had not
been referred to a hospital for a mental and physical examination during
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the investigation, that a crime scene investigation had not been carried
out, that the CCTV camera footages had not been secured and examined,
and that the investigation into the incident had not been carried out fairly.

2. The Court’s Assessment

72. Article 17 of the Constitution, titled “Personal inviolability, corporeal
and spiritual existence of the individual”, provides insofar as relevant as
follows:

“Everyone has the right to life and the right to protect and improve
his/her corporeal and spiritual existence.”

No one shall be subjected to torture or inhuman or degrading treatment;
no one shall be subjected to punishment or treatment incompatible with

human dignity.

”

73. The relevant part of Article 5 of the Constitution provides as follows:

“The fundamental aims and duties of the State are to safequard ... the
Republic and democracy, to ensure the welfare, peace, and happiness of
the individual and society; to strive for the removal of political, economic,
and social obstacles which restrict the fundamental rights and freedoms of
the individual in a manner incompatible with the principles of justice and
of the social state governed by rule of law; and to provide the conditions
required for the development of the individual’s material and spiritual
existence.”

74. The Court is not bound by the legal qualification of the facts by
the applicant and it makes such assessment itself (see Tahir Canan, §
16). The Court considers that the applicant’s complaints raised under
Article 17 of the Constitution and Article 3 of the Convention must be
examined from the standpoint of the prohibition of inhuman or degrading
treatment safeguarded by Article 17 § 3 of the Constitution. Moreover,
the applicant’s complaints about an alleged violation of his right to an
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effective remedy and an alleged violation of the procedural aspect of the
prohibition of inhuman or degrading treatment are based on the same
facts and claims. Therefore, the Court does not find it necessary to make a
separate examination within the scope of the right to an effective remedy.

a. Admissibility

75. The alleged violation of the prohibition of inhuman or degrading
treatment must be declared admissible for not being manifestly ill-founded
and there being no other grounds for its inadmissibility.

b. Merits

76. Article 17 § 3 of the Constitution provides that no one shall be
subjected to torture or to inhuman or degrading treatment and that no one
shall be subjected to punishment or treatment incompatible with human
dignity. This prohibition is absolute in nature and requires that the officers
exercising public power must not in any way undermine the physical and
mental integrity of persons (see similarly, among many other authorities,
Cezmi Demir and Others, no. 2013/293, 17 July 2014, § 81).

77. In the examination of the complaints concerning the prohibition of
torture and ill-treatment, the substantive and procedural aspects of the
said prohibition must be separately addressed. The substantive aspect of
the prohibition includes two separate obligations. The first of them is the
obligation not to subject individuals to torture, inhuman or degrading
treatment or punishment (negative obligation). The second of them is
the obligation to put in place effective preventive mechanisms to prevent
individuals from being subjected to such treatment. The procedural aspect
of the prohibition includes the obligation to conduct an effective criminal
investigation capable of leading to the identification and punishment of
those responsible for the alleged violations of the prohibition of torture
and ill-treatment which are arquable and raise reasonable suspicion (see
similarly, among many other authorities, Cihan Kogak, no. 2014/12302, 8
September 2020, §§ 45 and 46)

78. The applicant’s allegations that he had been held in a cold cell in
the Centre with his hands and feet tied up by handcuffs connected to each
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other through chains and that he had been prevented from having contact
with the outside world will be examined under the substantive aspect
of the prohibition of torture. His allegation about the lack of an effective
investigation into the alleged ill-treatment has been examined under the
procedural aspect of the prohibition.

i. Alleged Violation of the Substantive Aspect of the Prohibition of
Inhuman or Degrading Treatment

(1) General Principles

79. Article 17 of the Constitution, which provides that no one shall be
subjected to torture or to inhuman or degrading treatment and that no one
shall be subjected to punishment or treatment incompatible with human
dignity, safeguards one of the most fundamental values of democratic
societies. The prohibition of ill-treatment is absolute in nature and must
not be infringed irrespective of the conduct of the victim or the motivation
of the authorities. Pursuant to Article 15 § 2 of the Constitution, no
derogation from this prohibition is permissible even in the event of war,
mobilisation or a state of emergency (for the Court’s judgments in the
same vein, see Cezmi Demir and Others, § 104; and Ali Riza Ozer and Others
[Plenary], no. 2013/3924, 6 January 2015, § 74).

80. A treatment must attain a minimum level of severity if it is to fall
within the scope of Article 17 § 3 of the Constitution. The assessment of
this minimum is relative; it depends on the circumstances of the case,
such as the duration of the treatment, its physical and mental effects and,
the sex, age and state of health of the victim. Further factors include the
purpose for which the treatment was inflicted together with the intention
or motivation behind it (see Cezmi Demir and Others, § 83).

81.In assessing whether there had beenill-treatment infringing Article
17 of the Constitution, the Court examines all the evidence submitted to
it. This evidence may have been adduced by the applicant, submitted
by the Ministry or obtained from other sources. In order to prove the
truth of the alleged facts, the existence of proof beyond reasonable doubt
is required. Such proof may follow from the coexistence of sufficiently
strong, clear and concordant inferences or of similar unrebutted
presumptions of fact. In this context, the conduct of the parties when
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evidence is being obtained has to be taken into account (see, in the same
vein, Cezmi Demir and Others, § 95).

82. Therefore, it appears that there is a difference in terms of intensity
rather than quality between the terms used in paragraph 3 of Article
17 of the Constitution. Accordingly, the form of treatment causing the
greatest harm to the corporeal and spiritual existence of a person in the
context of the constitutional regulation may be designated as torture. In
addition to the severity of the treatment, Article 1 of the United Nations
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment notes that forture is inflicted with the aim of
obtaining information, inflicting punishment or intimidating or for any
reason based on discrimination (see Cezmi Demir and Others, §§ 84 and 85).

83. An inhuman treatment which did not attain the level of forture
but was premeditated, was applied for a certain period of time and
caused injury or intense physical and mental suffering may be described
as inhuman or degrading treatment. The suffering involved must not go
beyond the inevitable element of suffering connected with a given form of
legitimate treatment or punishment. Unlike torture, inhuman or degrading
treatment does not require the intent to cause suffering to be based on a
specific purpose (see Cezmi Demir and Others, § 88).

84. A treatment or punishment may be considered as incompatible with
human dignity where it arouses in persons’ feelings of fear, humiliation,
anguish and inferiority capable of humiliating and debasing them or
drives the victim to act against his will or conscience (see Tahir Canan, §
22). In this context, as different from inhuman or degrading treatment, the
treatment inflicted on the person causes a humiliating or debasing effect
rather than physical or mental pain (see Cezmi Demir and Others, § 89).

85. A foreign national may be arrested or detained on account of the
ongoing deportation procedures. During the period when such persons
have been lawfully deprived of their right to personal liberty and security,
they may enjoy other rights and freedoms falling within the scope of the
protection of the Constitution (see, mutatis mutandis, K.A. [Plenary], no.
2014/13044, 11 November 2015, § 93; and Cihan Kocak, § 57).
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86. The prohibition of torture and ill-treatment under Article 17 § 3 of
the Constitution is also applicable to the practices in respect of the persons
under administrative detention. On many occasions, the Court examined
the conditions of detention of the foreigners kept under administrative
detention within the scope of the prohibition of torture and ill-treatment
and pointed out the minimum standards required to be provided to those
persons (see, among many other authorities, K.A., §§ 87-99).

87. Article 17 of the Constitution cannotbe said to prohibit the imposition
of restrictive measures on the persons accommodated in the Centres or the
use of force in the events of attempted escape, uprising, hostage-taking,
assault, legitimate defence or necessity. However, the prohibition of
torture and ill-treatment would be infringed if these restrictive measures
or the use of force are resorted to beyond the extent strictly required by
the exigencies of the situation or in a situation which does not inevitably
require the use of force. When assessing the allegations of ill-treatment
in such cases, the Court will examine the lawfulness, necessity and
proportionality of the restrictive measures (see, mutatis mutandis, Giilsah
Oztiirk and Others, no. 2013/3936, 17 February 2016, § 52; and Cihan Kogak,
§§ 59 and 60).

(2) Application of Principles to the Present Case

88. As a general rule, it is for the courts of instance and the judicial
authorities to assess the evidence concerning the disputes brought before
them, and in accordance with the subsidiary nature of the individual
application, it is not the Constitutional Court’s task to substitute its
assessment of the facts for that of those authorities. However, in cases where
inevitably required by the particular circumstances of the application, the
Constitutional may make an assessment in this regard. In particular, a
detailed examination must be made as to the allegations about a violation
of the prohibition of torture and ill-treatment.

89. In the present case, the applicant’s statement of facts concerning the
allegations of torture and ill-treatment was different from the conclusions
reached by the competent authorities in respect of the incidents at issue
as a result of the criminal investigation. Therefore, an assessment must be
made so as to determine whether there was evidence beyond reasonable
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doubt as regards the applicant’s allegation that he had been held in a cold
cell-type room for ten days with his hands and feet handcuffed.

(a) Allegation about the applicant’s having been put in handcuffs
with chains

90. G.E., I.A,, R.F.,, RK, KB, A.C.0O., 0.0 and O.K., who were serving
as security officers at the Askale Foreigners’” Removal Centre at the
material time, declared that there was a practice of putting handcuffs with
chains on the hands and feet of the persons placed in isolation rooms (ilgi
odast). O.F.U. stated that he had seen the persons held in those rooms in
handcuffs but that he had not seen chains. Se.K. and S.K. maintained that
they had heard of the practice of putting handcuffs and chains, but that
they had not seen any person subjected to such practice.

91. In his statement, G.E. alleged that both the hands and feet of the
persons placed in isolation rooms were being put in chains and that
those chains were also being connected to each other through another
chain. Moreover, G.E. stated that he had drawn up a report on the verbal
instruction of the director of the Centre requiring everyone placed in
isolation rooms to be put in chains in order to prevent them from doing
harm to themselves and that he had himself transmitted the instruction
to the security director. G.E. declared that there was a total of ten chains
which had been handed over during shifts through a record made on the
handover book. G.E. noted that before the inspection at the Centre these
chains had been handed over to the security director in accordance with
the instruction of the director of the Centre and that the practice of putting
chains had been terminated. R.K. stated that the practice of handcuffing
had continued for some time at the Centre as regards every person placed
in isolation rooms and made a description of the shape of the handcuffs
and chains similarly to that of G.E. In this connection, R.F. also made a
similar description as to the handcuffs and chains put on the persons held
in isolation rooms.

92. I.A. declared that the practice of putting handcuffs with chains had
started on 1 October 2015 as regards the persons placed in isolation rooms,
but had been terminated at the end of December 2015. He stated that after
having received the order for termination of such practice, he had himself
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collected the chains and handed over them to M.B., who was serving as a
security director at the material time. K.B. maintained that following the
investigation conducted against A.A., namely the director of the Centre,
the practice of putting handcuffs with chains on persons placed in isolated
rooms had ended.

93. M.B., namely the security director at the Centre at the material time,
E.C., namely an assistant expert, and A.A., namely the acting director of
the Centre, alleged that there had never been a practice of putting chains or
handcuffs on persons placed in isolation rooms at the Agkale Foreigners’
Removal Centre. Some of the members of the staff of the Centre stated that
the applicant had not been put in chains or handcuffs during the period
of his detention in the isolation room while some of them declared that
they did not remember whether the applicant had been put in handcuffs
and chains. Moreover, some of them alleged that they had no information
about the incident. After all, there was no witness statement indicating
that the applicant had been subjected to the practice of putting handcuffs
with chains during the period of his detention in the isolation room.

94. There was also no physical evidence to support the allegation that the
hands and feet of the applicant had been put in handcuffs with chains. The
investigation authorities were not provided with any footage concerning
the applicant’s detention in the isolation room. The medical report issued
in respect of the applicant did not contain any finding indicating that his
hands and feet had been put in handcuffs and chains.

95. In view of the witness statements indicating that the foreigners
held in the Agkale Foreigners” Removal Centre between October 2015
and December 2015 were being automatically subjected to the practice
of putting handcuffs with chains in the event of their placement in the
isolation rooms, there was a reasonable suspicion that the applicant
had also been subjected to the practice in question. However, it must
be underlined that the same witnesses stated that the applicant had not
been subjected to the practice of putting handcuffs with chains during
the period of his detention in the isolation room and that there was no
physical evidence to support the applicant’s allegations.
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96. Consequently, the Court considers that there was no evidence
beyond reasonable doubt to support the allegation that the applicant had
been held in a single room with his hands and feet tied up by handcuffs
connected to each other through chains.

(b) Allegation about the applicant’s having being accommodated in
a single room without heating for ten days

97. On 1 December 2015 at around 1 a.m. the applicant was placed in a
single room described as the isolation room following the attempted escape
of another person as understood from the statements of G.E., LA, SK,
R.F.,, RK., M.B, and K.B., who were serving as private security officers
at the institution at the material time, F.B., who was serving as a security
director, and E.C., who was serving as an assistant expert.

98. The finding report issued on 14 March 2016 by the crime scene
investigation officers described the physical characteristics of the isolation
rooms in Block G at the Agkale Foreigners” Removal Centre. According
to the report, the rooms measuring approximately 8 m? could be entered
through iron doors with iron ratchet locks on them. The inside of the
rooms and the iron doors were covered with 20-cm-thick foam rubber.
There was a camera system in all rooms. There was a window, a toilet and
a tap inside the rooms. As a property, there was only a sponge mattress.
This description was also consistent with the statements of the personnel
of the Centre. The personnel of the Centre also declared that these rooms
had a heating system connected to the central system at the Centre.

99. The applicant alleged that he had been held in the isolation room
for a total of ten days. F.P., E.C. and 1.A. stated that they did not know
for how many days the applicant had been held in the isolation room.
R.K. maintained that he had seen the applicant being held in the isolation
room a few days after his placement in the said room, but that he did
not remember for a total of how many days he had been held there. M.B.
declared that he did not remember how long the applicant had been
held in the isolation room, but that this period of time might be one
week. G.E. stated that the applicant had been held in the isolation room
for a few days and subsequently released from the room in accordance
with the instruction of A.A., who was serving as the acting director at
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the relevant time. G.E. further maintained that on the same day A.A. had
said that the applicant would be taken to the Prosecutor’s Office to give
his statement. In view of the fact that the applicant’s statement had been
taken on 10 December 2015 before the Askale Public Prosecutor’s Office, it
is understood that the statement of G.E. confirmed the allegations that the
applicant had been held in the isolation room between 1 December 2015
and 10 December 2015.

100. All of the persons stating that the applicant had been held in the
isolation room were members of the staff of the Askale Foreigners’ Removal
Centre. Some of them were the security officers who had executed the
decision to place the applicant in the isolation room. Some of them were
the persons having monitored the applicant through the security camera
for the duration of his accommodation in the isolation room.

101. Consequently, although there was no evidence supporting the
alleged coldness of the said room, it has been concluded that there was
evidence beyond reasonable doubt to indicate that the applicant had been
placed in the isolation room on 1 December 2015 and held there until he
was taken to the Agkale Chief Public Prosecutor’s Office on 10 December
2015 for questioning. The examination of the alleged violation of the
substantive aspect of the prohibition of inhuman or degrading treatment
will be carried out solely on the basis of the material fact established as
such.

102. It is understood that the applicant was placed in an isolation room
following the attempted escape of another person on 1 December 2015,
but that the application file does not contain any evidence indicating the
applicant’s relation with the escaping person or his link with the escape
attempt. There was neither a written order nor a report regarding the
applicant’s placement in an isolation room. There was no disciplinary
investigation launched against the applicant for attempted escape,
involvement in such attempt or any other reason after his placement in the
isolation room. Nor was there any allegation or evidence indicating that
the applicant had been taken into custody due to a criminal investigation/
prosecution. Similarly, there was no evidence pointing to the possibility
that the applicant might do harm to himself, other persons staying at
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the Centre or the property there. On the contrary, all witness statements
indicated that the applicant had been looking calm and harmonious
during his stay at the Centre. Indeed, the administration of the institution
did not make an explanation as to why the applicant had been placed in a
room described as the isolation room.

103. The Foreigners” Removal Centres are institutions adopting a
human-oriented approach in ensuring the accommodation and control
of the foreigners in respect of whom a deportation order has been
issued. These centres are required to provide services on the basis of the
protection of the right to life of the individuals held there as well as the
strengthening of them both socially and psychologically. Nevertheless, it
is necessary to maintain safety and security within the institution for the
proper conduct of the services provided by the Centres. In this context,
it must be acknowledged that the public officials responsible for the
administration of the institution have the power to take necessary security
measures. However, such power must be exercised in good faith within
the framework of respect for fundamental rights and freedoms.

104. It is understood that the applicant was held for ten days in the
isolation room designed in the form of an observation room (for ajudgment of
the Constitutional Court concerning the observation room, see Cihan Kogak,
§§ 69-71 and also see § 98), that he was unable to contact with other persons
staying at the Centre or his family or legal representative, that he was not
provided with any means of communication such as radio, television or
telephone, that he even ate his meals in the isolation room, and that there
is no evidence indicating that he was allowed to get outdoors.

105. In these circumstances, it has been concluded that the impugned
interference in the form of holding the applicant for ten days in a room
called as the isolation room without the possibility of any contact with the
outside world, in the absence of any legitimate aim and in contravention
with the aforementioned working principles of the Centres may be
regarded as torture given its nature and duration.

106. For these reasons, the Court concludes that there has been a
violation of the substantive aspect of the prohibition of inhuman or
degrading treatment guaranteed by Article 17 § 3 of the Constitution.
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ii. Alleged Violation of the Procedural Aspect of the Prohibition of
Inhuman or Degrading Treatment

107. The State’s positive obligation within the scope of the individual’s
right to protect and improve his corporeal and spiritual existence also
has a procedural aspect. This procedural obligation requires that there
should be some form of effective official investigation capable of leading
to the identification and, if necessary, punishment of those responsible
for any kind of physical and mental attacks. The essential purpose of
such investigation is to secure the effective implementation of the law
preventing those attacks and, in cases involving State agents or bodies,
to ensure their accountability for the incidents occurring under their
responsibility (see Cezmi Demir and Others, § 110).

108. Accordingly, where an individual makes a credible assertion
that he has suffered an unlawful treatment infringing Article 17 of the
Constitution at the hands of a State agent, this constitutional provision,
read in conjunction with the State’s general obligation under Article 5 of
the Constitution titled “Fundamental aims and duties of the State”, requires
that there should be an effective official investigation. This investigation
must be capable of leading to the identification and punishment of those
responsible. Otherwise, this provision, despite its importance, would be
ineffective in practice and it would be possible in some cases for agents
of the State to abuse the rights of those within their control with virtual
impunity (see Tahir Canan, § 25).

109. The purpose of criminal investigations is to secure the effective
implementation of the legislative provisions protecting the corporeal
and spiritual existence of a person and to ensure accountability of those
responsible. This is not an obligation of result, but of appropriate means
and cannot be interpreted as imposing the public authorities the duty to
conclude all proceedings with a conviction or a particular sentence (see
Serpil Kerimoglu and Others, no. 2012/752, 17 September 2013, § 56).

110. For criminal investigations to be effective, they must be conducted
with reasonable diligence and promptness. The investigation authorities
must act ex officio and secure all the evidence capable of leading to the
clarification of the incident and identification of those responsible. This
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evidence includes, depending on the nature of the incident, criminal
examinations, reconstruction of the events at the incident scene as
well as statements of eye-witnesses, victims and possible suspects. The
persons alleging to have been subjected to ill-treatment must be medically
examined without any delay and a report must be issued in relation to the
existence and extent of the alleged treatment (see, mutatis mutandis, Cezmi
Demir and Others, 8§ 114 and 116; and Cihan Kocak, §§ 74 and 79).

111. It is understood that in his criminal complaint filed with the
Askale Chief Public Prosecutor’s Office through his lawyer, the applicant
explained his allegations of torture and ill-treatment in a detailed manner
and indicated the evidence which he requested to be collected. At the first
stage of the criminal investigation promptly initiated upon the complaint
in question, a crime scene investigation was not carried out, and the
investigation authorities did not obtain and secure the CCTV camera
footage by themselves, but rather confined themselves to the video footage
submitted by the officials at the Centre against whom the applicant filed
the complaint at issue. No medical report on the applicant’s state of health
was obtained, but instead the observations of the public prosecutor taking
the applicant’s statement were put into record. The public officials, against
whom the applicant filed the relevant complaint, were not identified and
their defence submissions were not obtained. The criminal investigation
ended by a decision of non-prosecution dated 21 December 2015.

112. At the second stage which started following the decision to
extend the investigation delivered on 10 February 2016 by the Erzurum
2nd Magistrate Judge, the applicant was referred to the hospital on 3 May
2016 for the first time and a medical report was obtained in respect of him
due to ill-treatment allegedly inflicted on him. It was not possible to take
statements of the foreigners being held in the Askale Foreigners” Removal
Centre at the date of the incidents indicated in the applicant’s complaint
as they had been transferred to other Centres. Since the electronic
infrastructure of the Agkale Foreigners” Removal Centre allowed for the
store of security camera records for a maximum period of three days, it
was not possible to obtain the footage of the room where the applicant had
allegedly been held at the material time.
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113. At the second stage of the investigation, the persons working
as security officers and security camera monitoring personnel were
questioned, and a crime scene investigation was carried out in line with
the allegations. The personnel of the Centre declared that the applicant
had been held in a room described as the isolation room. As a result of
the crime scene investigation, it was established that the isolation rooms
were single rooms having an iron ratchet locking system and containing
only a sponge mattress inside. Consequently, on 14 June 2016 a further
decision of non-prosecution was issued. By its decision of 22 June 2016,
the Erzurum 2™ Magistrate Judge dismissed the objection filed against the
decision of non-prosecution on the ground that the case-file contained no
evidence other than the abstract statement of the complainant concerning
the alleged commission of the offence of torture.

114. The decision taken as a result of the investigation must be based on
a comprehensive, objective and impartial analysis of all findings obtained
during the investigation process and must also contain an assessment of
whether the interference with the right to life was a proportionate one
resulting from an exigent circumstance required by the Constitution (see
Cemil Danigman, no. 2013/6319, 16 July 2014, § 99).

115. First of all, in the assessment of the complaint about an alleged
violation of the substantive aspect of the prohibition of inhuman or
degrading treatment, attention must be drawn to the fact that evidence
beyond reasonable doubt was obtained during the criminal investigation
to indicate that the applicant had been arbitrarily held for ten days in a
single room described as the isolation room without the possibility of any
contact with the outside world. In the light of this finding, the decisions of
non-prosecution issued as a result of the investigation and the decisions
dismissing the applicant’s objections against them cannot be said to be
based on a comprehensive, objective and impartial assessment of all findings
obtained during the investigation process. In accordance with Article 17 § 3
of the Constitution, the State’s positive obligations within the scope of the
prohibition of ill-treatment require that criminal proceedings be initiated
against the persons concerned and a judicial conclusion compatible with
the material truth be reached (for the Court’s similar approach, see Ibrahim
Siileymanoglu, no. 2015/6557, 17 July /2019, §§ 83 and 84).
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116. Secondly, the Court notes that certain pieces of evidence which
were of critical importance for the investigation were lost due to the failure
to immediately collect them. Since the signs of alleged ill-treatment on
the applicant’s body, the CCTV camera footages as well as the statements
of the non-party witnesses could not be secured immediately, it became
impossible to have access to them after the elapse of a certain period of
time. Therefore, an investigation capable of leading to the clarification of
the allegations about the applicant’s hands and feet having been put in chains
cannot be said to have been carried out with due diligence.

117. Consequently, the Court has found a violation of the procedural
aspect of the prohibition of inhuman or degrading treatment guaranteed
by Article 17 § 3 of the Constitution.

C. Application of Article 50 of Code no. 6216

118. Article 50 of the Code no. 6216 on Establishment and Rules of
Procedures of the Constitutional Court, dated 30 March 2011, insofar as
relevant, provides as follows:

“(1) At the end of the examination of the merits it is decided that the
right of the applicant has been violated or not. In cases where a decision
of violation has been made, what is required for the elimination of the
violation and the consequences thereof shall be ruled...

(2) If the violation found arises out of a court decision, the file shall be
sent to the relevant court for holding the retrial in order for the violation
and the consequences thereof to be eliminated. In cases where there is
no legal interest in holding the retrial, the applicant may be awarded
compensation or be informed of the possibility to institute proceedings
before the general courts. The court, which is responsible for holding the
retrial, shall deliver a decision on the basis of the file, if possible, in a
way that will eliminate the violation and the consequences thereof as the
Constitutional Court has explained in its decision of violation.”

119. The applicant requested the Court to find a violation of the
prohibition of inhuman or degrading treatment safeguarded by Article 17
§ 3 of the Constitution and to award him compensation in respect of non-
pecuniary damage.
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120. In its judgment on the individual application of Mehmet Dogan
([Plenary], no. 2014/8875, 7 June 2018, §§ 54-60), the Court has made
detailed explanations as to what is required for redressing the violation
and the consequences thereof in cases where a decision of violation has
been made as a result of the examination of the impugned incident. In
line with the aforementioned case-law, the basic rule for redressing the
violation and the consequences thereof under Code no. 6216, namely
restitution, must be applied to the present case.

121. In the present application, it has been concluded that the
substantive and procedural aspects of the prohibition of inhuman or
degrading treatment were violated on the ground that the applicant had
been arbitrarily held for ten days in a single room at the Centre and that an
effective investigation had not been carried out into his complaint about
the relevant incident.

122. Since there is legal interest in conducting a fresh investigation for
redressing the consequences of the violation of the prohibition of inhuman
or degrading treatment, a copy of the judgment must be sent to the Agkale
Chief Public Prosecutor’s Office (investigation no. 2016/294) for a fresh
investigation.

123. The applicant must be paid a net amount of TRY 30,000 in respect
of non-pecuniary damages which cannot be compensated merely by the
finding of a violation due to the violation of the prohibition of inhuman or
degrading treatment.

124. In respect of the litigation costs, the counsel fee of TRY 3,000 must
be reimbursed to the applicant.

VI. JUDGMENT

For these reasons, the Constitutional Court UNANIMOUSLY held on
2 June 2020 that

A. The applicant’s request for confidentiality of his identity in the
documents accessible to the public be GRANTED;

B. 1. The alleged violation of the right to personal liberty and security
be DECLARED INADMISSIBLE for non-exhaustion of legal remedies;
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2. The alleged violation of the prohibition of inhuman or degrading
treatment be DECLARED ADMISSIBLE;

C. The substantive and procedural aspects of the prohibition of
inhuman or degrading treatment safeguarded by Article 17 § 3 of the
Constitution were VIOLATED;

D. A copy of the judgment be SENT to the Askale Chief Public
Prosecutor’s Office for the conduct of a fresh investigation so that the
consequences of the violation of the prohibition of inhuman or degrading
treatment be redressed,;

E. A netamount of TRY 30,000 be PAID to the applicant in compensation

for non-pecuniary damage and the remaining compensation claims be
REJECTED;

F. The litigation costs consisting of the counsel fee of TRY 3,000 be
REIMBURSED TO THE APPLICANT;

G. The payments be made within four months as from the date when
the applicant applies to the Ministry of Finance following the notification
of the judgment; in case of any default in payment, legal INTEREST
ACCRUE for the period elapsing from the expiry of four-month time-limit
to the payment date; and

H. A copy of the judgment be SENT to the Ministry of Justice.
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Prohibition of Torture and Ill-Treatment (Article 17 § 3)

On 9 June 2020, the First Section of the Constitutional Court found
violations of both substantive and procedural aspects of the prohibition
of torture, safeguarded by Article 17 of the Constitution, in the
individual application lodged by Feride Kaya (2) (no. 2016/13985).

THE FACTS

[7-51] The applicant filed a criminal complaint with the incumbent
public prosecutor’s office, maintaining that she had been subjected to
torture during her detention in police custody for a criminal charge.

In her medical examinations carried out by a state hospital during
her custody period, it was reported that “No sign of battery and physical
coercion was found”. In the medical report issued by the hospital with
respect to her when she was held in the penitentiary institution, it was
noted that her orthopaedic examination showed no abnormality.

Upon her release, the applicant applied to the Human Rights
Foundations of Turkey, and thereafter a medical report was issued in
respect of her. In this report, it was concluded that the bruises on the
applicant’s body might have resulted from beating and electrical torture.

The report issued by the Forensic Medicine Institute indicated that no
medical conclusion could be reached as to the exact time when the signs/
bruises on the applicant’s body occurred; and that there was no definite
medical evidence to the effect that the person concerned had been tortured
during her police custody.

In the report issued by a member of the Medical Faculty upon the
applicant’s request, it was stated that the medical reports issued with
respect to the applicant during the custody period did not comply with
the medical standards, gave rise to a deficiency of diagnosis and was to
be therefore considered as the product of a medical malpractice; that the
reportissued by the Forensic Medicine Institute did not contain a thorough
and complete assessment; and that the findings obtained at the end of
the medical examination of the patient were highly consistent with the
consequences of torture cases. Other medical reports subsequently issued
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by two separate medical faculties indicated that the applicant’s forensic
examinations had not been performed in accordance with the relevant
procedure, which led to medical difficulties; and that the applicant’s
physical and mental findings were consistent with the torture she had
been allegedly subjected to.

Within the scope of the investigation conducted into the incident,
the incumbent prosecutor’s office indicted two doctors for professional
misconduct due to the alleged inaccuracy of the medical reports issued
with respect to the applicant and two gendarmerie officers for allegedly
ill-treating the applicant during custody.

The incumbent assize court (“the court”) acknowledged that the
applicant had been subjected to ill-treatment, but acquitted the accused
gendarmerie officers as it was unable to ensure the exact identification
of the persons, the perpetrators of the ill-treatment. It also ordered the
discontinuation of the proceedings in respect of the doctors accused of
professional misconduct due to the expiry of the statutory time-limit.

The Court of Cassation, the appellate authority, amended and upheld
the first instance decision in so far as it related to the accused doctors but
quashed the decision in so far as it related to the accused officers having
allegedly inflicted ill-treatment. The court, conducting a retrial, reinstated
its original decision. Upon the appellate request, the General Assembly of
Criminal Chambers of the Court of Cassation examined the request and
ordered the discontinuation of the case.

V. EXAMINATION AND GROUNDS

52. The Constitutional Court (“the Court”), at its session of 9 June 2020,
examined the application and decided as follows:

A. The Applicant’s Allegations

53. The applicant alleged that her rights to a fair trial and an effective
remedy and the prohibition of torture had been violated on the grounds
that she had been subjected to torture in the custody room and forced to
give her statement as desired, that false reports had been issued at the
hospital where she had been taken for compulsory medical examination
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during and at the end of the custody period, that an effective investigation
had not been carried out against those responsible although torture had
been proven to have been inflicted on her in view of the state of evidence
in the file, that the criminal proceedings had ultimately been discontinued
unlawfully due to the expiry of the prescription period, and thus the
offence had gone unpunished.

B. The Court’s Assessment

54. The Court is not bound by the legal qualification of the facts by the
applicant and it makes such assessment itself (see Tahir Canan, no.2012/969,
18 September 2013, § 16). In view of the fact that the alleged violations of
the applicant’s rights to a fair trial and an effective remedy fall within
the scope of the State’s obligation to conduct an effective investigation in
respect of the prohibition of ill-treatment, a separate examination has not
been made as regards those rights.

1. Admissibility

55. The impugned allegation must be declared admissible for not
being manifestly ill-founded and there being no other grounds for its
inadmissibility.

2. Merits

56. Article 17 of the Constitution, titled “Personal inviolability, corporeal
and spiritual existence of the individual”, provides insofar as relevant as
follows:

“Everyone has ...the right to protect and improve his/her corporeal
and spiritual existence.

No oneshall be subjected to torture or inhuman or degrading treatment;
no one shall be subjected to punishment or treatment incompatible with
human dignity.

”
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57. Article 5 of the Constitution reads as follows:

“The fundamental aims and duties of the State are... to ensure the
welfare, peace, and happiness of the individual and society; to strive for
the removal of political, economic, and social obstacles which restrict
the fundamental rights and freedoms of the individual in a manner
incompatible with the principles of justice and of the social state governed
by rule of law; and to provide the conditions required for the development

of the individual’s material and spiritual existence.”

58. In the examination of the complaints concerning the prohibition
of torture and ill-treatment, the substantive and procedural aspects of
the prohibition must be separately addressed. In this connection, the
substantive aspect of the prohibition does not only include the obligation
not to subject individuals to torture, inhuman or degrading treatment or
punishment (negative obligation). It also includes a positive obligation to
put in place effective preventive mechanisms to prevent individuals from
being subjected to such treatment.

59. The procedural aspect of the prohibition of torture and ill-treatment
includes the obligation to conduct an effective investigation capable of
leading to the identification and punishment of those responsible for
the alleged violations of this prohibition which are arguable and raise
reasonable suspicion (positive obligation).

60. The applicant primarily claimed that she had been subjected
to physical attack and torture by the law enforcement officers and
then maintained that the authorities had failed to conduct an effective
investigation in order to ascertain the circumstances of the incident.
Therefore, the applicant’s complaints must be assessed separately under
both substantive and procedural aspects of the prohibition of ill-treatment.

a. Alleged Violation of Article 17 of the Constitution under its
Substantive Aspect

i. General Principles

61. Article 17 of the Constitution safeguards everyone’s right to protect
and improve their corporeal and spiritual existence. Paragraph 1 thereof
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is intended for the protection of human dignity. Paragraph 3 of the same
article provides that no one shall be subjected to “torture” or “inhuman or
degrading treatment” and that no one shall be subjected to “punishment or
treatment incompatible with human dignity”.

62. The obligation of the State to respect for the individual’s right to
protect and improve his corporeal and spiritual existence requires, firstly,
that public authorities must not interfere with this right, in other words,
must not cause any physical and mental harm to persons in the ways set
out in the third paragraph of the said article. This is a negative obligation
of the State resulting from its obligation to respect for the physical
and mental integrity of the individual (see Cezmi Demir and Others, no.
2013/293, 17 July 2014, § 81).

63. Within the scope of the right guaranteed by Article 17 of the
Constitution, the State has a positive obligation to protect the individual’s
right to protect and improve his corporeal and spiritual existence as
regards those within its jurisdiction against risks likely to result from
acts of both public authorities and other individuals as well as those of
the individual himself. The State is under an obligation to protect the
individual’s corporeal and spiritual existence against any danger, threat
and violence (see Serpil Kerimoglu and Others, no. 2012/752, 17 September
2013, § 51).

64. This obligation of protection imposes on the State a duty to
take measures to prevent those persons from being subjected to
torture, inhuman or degrading treatment, or treatment or punishment
incompatible with human dignity. This obligation constitutes one element
of the substantive aspect of the prohibition of ill-treatment, namely the
State’s positive obligation to protect individuals’ physical and mental
integrity through administrative and legal legislation. Where the State
fails to take reasonable measures to prevent a risk of ill-treatment which
they knew or should have known, the responsibility of the State may be
engaged within the meaning of Article 17 § 3 of the European Convention
on Human Rights (“the Convention”) (see Cezmi Demir and Others, § 82).

65. While there is no absolute necessity for all prosecutions to result
in a conviction or a particular sentence, the courts must not, under any
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circumstances, allow the offences threatening life and the severe attacks
against physical and mental integrity to go unpunished, be pardoned
or become time-barred. The judicial authorities, as guardians of the
laws enacted in order to protect the physical and mental integrity of
the individuals within their jurisdiction, must be decisive in imposing
sanctions on those responsible and must not allow for a manifest
disproportion between the gravity of the offence and the punishment
imposed. Otherwise, the positive obligation of the State to protect, through
administrative and legal legislation, the physical and mental integrity of
persons would not be fulfilled (see Cezmi Demir and Others, § 77).

66. Moreover, a treatment must attain a minimum level of severity if it is
to fall within the scope of Article 17 § 3 of the Constitution. The assessment
of this minimum is relative; it depends on the circumstances of the case, such
as the duration of the treatment, its physical and mental effects and, the sex,
age and state of health of the victim (see Tuhir Canan, § 23). Further factors
include the purpose for which the treatment was inflicted together with
the intention or motivation behind it. Its context, such as an atmosphere of
heightened tension and emotions, is also another factor required to be taken
into consideration (see Cezmi Demir and Others, § 83).

67. lll-treatment is graded and described in different terms by the
Constitution and the Convention depending on its effects on the person.
Therefore, it appears that there is a difference in terms of intensity between
the terms used in Article 17 § 3 of the Constitution. In determining whether
a particular form of treatment should be classified as torture, consideration
must be given to the distinction, embodied in the said article, between this
notion and that of inhuman or degrading treatment and treatment incompatible
with human dignity. It is understood that such a distinction has been made
by the Constitution in order to attach a special stigma to deliberate inhuman
treatment causing very serious and cruel suffering and to make a gradation,
and that the terms in question have a broader and different meaning than
the elements of the offences of torture, inhuman or degrading treatment
and defamation regulated in the Turkish Criminal Code (Law no. 5237 of 26
September 2004) (see Cezmi Demir and Others, § 84).

68. Accordingly, the form of treatment causing the greatest harm to
the corporeal and spiritual integrity of a person in the context of the
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constitutional regulation may be designated as torture (see Tahir Canan,
§ 22). In addition to the severity of the treatment, there is an element of
intent, as recognised in the United Nations Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, which
in Article 1 defines torture as the intentional infliction of severe pain or
suffering with the aim of obtaining information, inflicting punishment or
intimidating or for any reason based on discrimination (see Cezmi Demir
and Others, § 85).

69. An inhuman treatment which did not attain the level of torture but
was premeditated, was applied for hours at a stretch and caused actual
bodily injury or intense physical and mental suffering may be described
as inhuman or degrading treatment (see Tahir Canan, § 22). The suffering
involved must not go beyond the inevitable element of suffering connected
with a given form of legitimate treatment or punishment. Unlike torture,
inhuman or degrading treatment does not require the intent to cause
suffering to be based on a specific purpose. Forms of treatment such as
physical attack, battery, psychological interrogation techniques, keeping
in bad conditions, deporting or extraditing a person to a place where
he will suffer from ill-treatment, disappearance of a person under State
supervision, destruction of a person’s house, fear and concern caused by
waiting for a long time for the execution of death penalty, and child abuse
may be qualified as inhuman or degrading treatment within the meaning of
Article 17 § 3 of the Constitution (see Cezmi Demir and Others, § 88).

70. More lenient degrading treatment or punishment may be
considered as incompatible with human dignity where it arouses in its
victims feelings of fear, humiliation, anguish and inferiority capable of
humiliating and debasing them or drives the victim to act against his will
or conscience (see Tahir Canan, § 22). In this context, as different from
inhuman or degrading treatment, the treatment inflicted on the person
causes a humiliating or debasing effect rather than physical or mental
pain (Cezmi Demir and Others, § 89).

71. In order to determine within the scope of which concept a given
treatment falls, each case needs to be assessed in the light of its particular
circumstances (see Cezmi Demir and Others, § 90).
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72. Moreover, as emphasised on many occasions by the European
Court of Human Rights (“the ECHR”) and recalled in its judgment in the
case of Yurtsever and Others v. Turkey (no. 22965/10, 8 July 2014), attention
must especially be drawn to the principle providing that the criminal
liability of the perpetrator is distinct from the State’s responsibility under
the Convention. In its said judgment, the ECHRIaid a clear emphasis on
the relevant principle and noted that it had no jurisdiction to rule on the
guilt or innocence within the meaning of criminal law (see Yurtsever and
Others v. Turkey, § 68).

ii. Application of Principles to the Present Case

73. The applicant alleged that she had been subjected to ill-treatment
by the gendarmerie officers who had taken her statement while she had
been held in the custody room of the Corum Provincial Gendarmerie
Command on the charge of aiding and abetting a terrorist organisation.

74. The Court requires that the alleged ill-treatment presumed to have
attained the threshold of severity must be proven beyond reasonable
doubt and primarily addresses this issue in the examination of the
individual applications lodged with it. Persons claiming to be victims
of an ill-treatment, except for the cases where the burden of proof shifts
to the State, must provide indications and evidence demonstrating that
they have been subjected to treatment of such severity as to fall within the
scope of the prohibition of ill-treatment (see Beyza Metin, no. 2014/19426,
12 December 2018, § 45).

75. In the present case, as regards the physical findings concerning the
alleged ill-treatment, the medical reports were of importance. Although
the medical reports issued in respect of the applicant during the period of
her custody indicated no sign of battery or coercion, criminal proceedings
were instituted against the doctors who had issued the relevant reports
due to misconduct on the ground that they had issued those reports
unlawfully without making any medical examination. Moreover, these
medical reports were not the sole ones relied on to elucidate the allegations
and further medical reports were issued during the investigation carried
out into the alleged ill-treatment and the applicant’s allegations were
supported by most of those reports. In these circumstances, in view of the
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fact that doubt was cast on the authenticity of the initial medical reports
within the scope of the criminal proceedings, it must be acknowledged
that there was sufficient evidence indicating that the applicant had
been subjected to physical and mental attack while in custody under
the supervision and responsibility of the State. The obligation to prove
otherwise has now shifted to the State.

76. It is clear that it would be difficult for the applicants to substantiate
their complaints about some forms of ill-treatment allegedly inflicted on
them during custody, due to the difficulty in collecting evidence, in view
of the fact that they were disconnected from the outside world as they
were in custody and that it was not possible to see at any time the doctors,
lawyers, family relatives or friends who could support them and provide
the required evidence. A conclusion may be reached in respect of the
applicants” allegations in this scope only in the event of the examination
of all the data in the file as a whole (see Cezmi Demir and Others, § 99).

77. As a result of the proceedings, the trial court acknowledged in the
reasoning of its judgment dated 24 November 2012 that the applicant
had been subjected to ill-treatment while in custody. In its quashing
decision dated 12 December 2012, the 8" Criminal Chamber of the
Court of Cassation concluded that the applicant had been subjected to
torture during the period of custody and noted that there was nothing
inappropriate in this finding of the trial court. Due to the existence of
elements of proof of ill-treatment beyond reasonable doubt such as
medical reports, witness statements supporting the allegations and the
findings of judicial authorities, the public authorities were expected to
make a reasonable explanation as to the cause of the applicant’s health
problems. As a result of the investigation carried out by the prosecutor’s
office, the gendarmerie officers who were being tried as accused persons
denied the charges and did not make a convincing explanation as to how
the injuries had occurred during the period of custody.

78. In the examination of the complaints in individual applications,
the Court has a subsidiary role. It is, as a rule, for the judicial authorities
to assess the evidence within the scope of an investigation and it is not
the Court’s task to substitute its assessment of the facts for that of those
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authorities. The competence of the Court in respect of the allegations of
ill-treatment is limited to those concerning the fundamental rights and
freedoms guaranteed by the Constitution within the scope of the European
Convention on Human Rights (“the Convention”) and the protocols
thereto, to which Turkey is a party. Therefore, the Court is not tasked
with reaching a finding as to guilt or innocence in the context of criminal
liability. Moreover, although the Court is not bound by the findings of the
judicial authorities, there must be strong reasons under normal conditions
for it to depart from those authorities’ findings as to the facts (see Cezmi
Demir and Others, § 96).

79. It appears that the case file contains the medical reports obtained on
the initiative of the applicant himself as well as those issued upon the trial
court’s request. Although in its report dated 9 February 2009 the Forensic
Medicine Institute concluded that a conclusive finding could not be made
as to whether the limitation of movement ability on the applicant’s right
arm and the mental disturbance had allegedly occurred during the process
of custody, it was noted that the physical and mental findings in the report
issued by the Forensic Medicine Department of the Cerrahpasa Faculty
of Medicine at the Istanbul University were compatible with the history
of torture within the framework of the Istanbul Protocol. It is understood
that the report issued by the Faculty of Medicine in question was also
supported by other reports included in the case file before the trial court.

80. The findings reached by the Forensic Medicine Institute as a result
of a medical examination of the applicant in person were also supported
by other reports included in the case file. In this scope, it has been found
established that the applicant suffered a rotator cuff rupture (shoulder joint
ligament tear) on the right shoulder, an ecchymosis on the right arm and
post-traumatic stress disorder after her placement in custody. Although the
Forensic Medicine Institute did not reach a medical finding, other medical
reports included in the file (issued by the Faculty of Medicine of the
Istanbul University, the Cerrahpasa Faculty of Medicine and the Istanbul
Representation Office of the Human Rights Foundation) indicated that
such health problems might have been caused by beating and application
of electric shock to the body. As a result of the overall assessment of the
applicant’s submissions at the stages, the witness statements consistent
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with those submissions, the findings in various medical reports, the
reasoned judgment dated 24 November 2011 of the trial court finding
that the applicant had been subjected to ill-treatment and the quashing
decision dated 12 December 2012 of the 8" Criminal Chamber of the
Court of Cassation finding in line with the trial court’s judgment, it has
been concluded that the applicant had been subjected to ill-treatment
causing physical and mental suffering during the period of her custody.
However, in view of the fact that the investigation was concluded due to
the expiry of the prescription period and that it was thus closed by a final
judgment without identification of the perpetrator or perpetrators, it must
be said that the public authorities acted in breach of their obligation to
make explanation as to the allegations of ill-treatment. In the light of the
applicant’s statement before the Prosecutor’s Office, the indictment and
the course of the incident, it has been understood that the acts amounting
toill-treatment had been committed for the particular purpose of obtaining
information from the applicant or forcing her to confess her guilt and that
the public officials had acted intentionally during the said process.

81. Torture, inhuman or degrading treatment or treatment incompatible
with human dignity cannot be inflicted even in the most difficult
circumstances, such as where the right to life is at stake, irrespective of
the importance of the motive behind the ill-treatment (see Cezmi Demir
and Others, § 104). In the present case, it has been understood that
degrading treatment incompatible with human dignity, causing physical
or mental suffering and affecting the capabilities of perception or will had
been inflicted on the applicant in order to obtain information from her
or force her to admit the imputed offences, and that such treatment had
been inflicted with a certain intention for two days in such a manner as
to arouse feelings of fear, concern and inferiority capable of breaking her
resistance through severe physical pain or mental suffering.

82. The treatment intentionally inflicted on the applicant may be
qualified as torture in view of its purpose and duration, its physical
and mental effects indicated in the medical reports and the extent of the
impugned acts, as well as regard being had to the fact that such treatment
had been intentionally inflicted by the agents of the State in charge in order
to force the applicant to make confession or provide information about the
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relevant incidents. It has been concluded that there had been a breach of
the State’s negative obligation under Article 17 of the Constitution.

83. Furthermore, it must be noted that the Court’s judgment finding a
violation does not contain an assessment as to the criminal liability of those
standing trial as accused persons in the impugned proceedings and aims
to indicate the State’s responsibility within the scope of the constitutional
provisions in the context of the present case.

b. Alleged Violation of Article 17 of the Constitution under its
Procedural Aspect

i. General Principles

84. The State’s positive obligation within the scope of the individual’s
right to protect and improve his corporeal and spiritual existence also has
a procedural aspect. This procedural obligation requires that there should
be some form of effective official investigation capable of leading to the
identification and, if necessary, punishment of those responsible for any
kind of unnatural physical and mental attacks. The essential purpose of
such investigation is to secure the effective implementation of the law
preventing those attacks and, in cases involving State agents or bodies,
to ensure their accountability for the incidents occurring under their
responsibility (see Cezmi Demir and Others, § 110).

85. Accordingly, where an individual makes a credible assertion
that he has suffered an unlawful treatment infringing Article 17 of the
Constitution at the hands of a State agent, this constitutional provision,
read in conjunction with the State’s general obligation under Article 5 of
the Constitution titled “Fundamental aims and duties of the State”, requires
that there should be an effective official investigation. This investigation
must be capable of leading to identification and punishment of those
responsible. Otherwise, this provision, despite its importance, would be
ineffective in practice and it would be possible in some cases for agents
of the State to abuse the rights of those within their control with virtual
impunity (see Tahir Canan, § 25).

86. The type of investigation to be conducted into an incident, as
required by the procedural obligation, is to be determined on the basis of
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whether the obligations concerning the essence of an individual’s right to
protect his corporeal and spiritual existence require any criminal sanction.
In the case of deaths and injuries caused intentionally or resulting from
an attack or ill-treatment, the State is obliged by virtue of Article 17 of the
Constitution to conduct criminal investigations capable of leading to the
identification and punishment of those responsible for the attack causing
death or injury. In such cases, a mere payment of compensation as a result
of administrative and judicial investigations and criminal proceedings is
not sufficient to remedy the impugned violation and put an end to the
person’s victim status (see Serpil Kerimoglu and Others, § 55).

87. The purpose of criminal investigations is to secure the effective
implementation of the legislative provisions protecting the corporeal
and spiritual existence of a person and to ensure accountability of those
responsible for deaths or injuries. This is not an obligation of result, but of
appropriate means (see Serpil Kerimoglu and Others, § 56).

88. Criminal investigations to be conducted must be effective and
adequate in the sense that they are capable of leading to the identification
and punishment of those responsible. An effective and adequate
investigation requires that the investigation authorities act ex officio and
gather all the evidence capable of leading to the clarification of the incident
and identification of those responsible. Hence, an investigation into the
allegations of ill-treatment must be conducted independently, promptly and
thoroughly. In other words, the authorities must make a serious attempt to
find out the facts and should not rely on hasty or ill-founded conclusions
to close their investigation or as the basis of their decisions; in this scope,
they must take all the reasonable measures available to them to secure the
evidence concerning the incident, including inter alia eye-witness testimony
and criminal expertise (see Cezmi Demir and Others, § 114).

89. In an investigation into the complaints about ill-treatment, it is of
importance for the officials to act promptly. It must be accepted that there
may be obstacles or difficulties which prevent progress in an investigation
in a particular situation. However, during investigations into alleged ill-
treatment, the authorities must act with due promptness and diligence in
order to secure their adherence to the rule of law, prevent any appearance
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of collusion in or tolerance of unlawful acts, and maintain public confidence
(see Cezmi Demir and Others, § 119).

90. The ECHRpoints out that where a State agent has been charged with
crimes involving torture or ill-treatment, it is of the utmost importance for
the purposes of an effective remedy that criminal proceedings and sentencing
are not time-barred and that the granting of an amnesty or pardon should
not be permissible. The ECHRalso underlines the importance of the
suspension from duty of the agent under investigation or on trial as well
as his dismissal if he is convicted (see Abdiilsamet Yaman v. Turkey, no.
32446/96, 2 November 2004, § 55).

ii. Application of Principles to the Present Case

91. The applicant alleged that the criminal proceedings initiated
against those responsible in the absence of an effective investigation had
been discontinued due to expiry of the prescription period although the
provisions on prescription were not applicable to such type of offences.

92. The criminal proceedings against the doctors tried for having
committed misconduct by issuing false reports were discontinued due to
expiry of the prescription period and the judgment in this regard became
final. The applicant lodged an individual application with the Court
and submitted the relevant judgment to the latter. The Court, having
concluded that the procedural aspect of the prohibition of ill-treatment
had been violated, referred to the shortcomings in the proceedings before
the trial court and considered that the discontinuation of the proceedings
9 years and 2 months after the date of commission of the offence, without
a discussion of whether certain measures could have been taken for the
conduct of the proceedings more expeditiously and whether a judgment
could have been delivered in the light of the available evidence, created
an appearance of collusion in or tolerance of unlawful acts, and thus
amounted to a violation within the scope of the prohibition at issue.

93. The criminal proceedings which were the subject matter of the
individual application no. 2013/2365 became final as regards the doctors
but continued as regards the gendarmerie officers. Following the quashing
decision of the Court of Cassation dated 12 December 2012, the trial court
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held its first hearing on 9 April 2013 and pronounced its judgment on 18
April 2013. The applicant filed a petition of appeal against the judgment and
noted that the prescription period was about to expire. However, the letter
of notification was issued on 7 June 2014 by the Chief Public Prosecutor’s
Office at the Court of Cassation, and on 19 January 2016 the Plenary of
the Court of Cassation in Criminal Matters discontinued the proceedings.
Therefore, it appears that the proceedings were concluded with a final
judgment 13 years 4 months and 20 days after the date of commission of
the offence. 1 year of this period was spent in the investigation carried out
by the prosecutor’s office.

94. Although in the proceedings involving the gendarmerie officers
and doctors it was lawful for the accused persons to be tried collectively
in view of the entirety of the investigation, there would be difficulties
or delays caused by the requirement to provide procedural safeguards.
Nevertheless, the judicial authorities were expected to complete, in the
most expeditious manner and by paying regard to the parties’ rights the
investigation into such a serious offence as torture in view of the nature of
the acts and severity of the penalties prescribed for such acts.

95. It has been understood that having continued the proceedings
following the quashing decision of the Court of Cassation dated 12
December 2012, the judicial authorities concluded the file approximately
3 years and 1 month later despite the applicant’s warnings concerning
the prescription period, and that the judgment was based on the expiry
of the prescription period. In the context of this application, there is no
reason requiring the Constitutional Court to depart from its conclusions
and finding of a violation in the individual application file no. 2013/2365.
It has been considered that within the scope of the positive obligation to
ensure expeditious completion of the investigations in the context of the
prohibition of ill-treatment and to prevent them from being time-barred,
the judicial authorities did not act with due diligence in the impugned
investigation and ultimately showed tolerance towards and remained
indifferent to unlawful acts constituting the offence of torture.

96. Consequently, the Court has found a violation of the procedural
aspect of the prohibition of torture guaranteed by Article 17 § 3 of the
Constitution.
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3. Application of Article 50 of Code no. 6216

97. Article 50 of the Code no. 6216 on Establishment and Rules of
Procedures of the Constitutional Court, dated 30 March 2011, insofar as
relevant, provides as follows:

“(1) At the end of the examination of the merits it is decided that the
right of the applicant has been violated or not. In cases where a decision
of violation has been made, what is required for the resolution of the

violation and the consequences thereof shall be ruled...

(2)If the violation found arises out of a court decision, the file shall be
sent to the relevant court for holding the retrial in order for the violation
and the consequences thereof to be removed. In cases where there is no
legal interest in holding the retrial, the compensation may be adjudged
in favour of the applicant or the remedy of filing a case before the general
courts may be shown. The court which is responsible for holding the
retrial shall deliver a decision over the file, if possible, in a way that will
remove the violation and the consequences thereof that the Constitutional

Court has explained in its decision of violation.”

98. The applicant requested the Court to find a violation and order a
retrial and also claimed TRY 100,000 in respect of compensation.

99. In its judgment on the individual application of Mehmet Dogan
([Plenary], no. 2014/8875, 7 June 2018), the Court set out the general
principles concerning the redress of the violation. In another judgment,
the Court explained the relevant principles as well as the consequences
of the failure to comply with its judgment finding a violation and pointed
out that this would amount to the continuation of the violation and might
also result in a violation for the second time (see Aligiil Alkaya and Others
(2), no. 2016/12506, 7 November 2019).

100. Where a violation of any fundamental right is found within
the scope of an individual application, the basic rule for redressing the
violation and the consequences thereof is to ensure restitution to the extent
possible, that is to say, to ensure restoration of the original state prior to the
violation. To that end, it is primarily required to identify the cause of the
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violation and then to end the continuing violation, to revoke the decision
or act giving rise to the violation, to redress the consequences thereof, to
compensate the pecuniary and non-pecuniary damages resulting from the
violation, and to take other measures deemed appropriate in this context
(see Mehmet Dogan, §§ 55 and 57).

101.In the present application, ithasbeen concluded that the substantive
and procedural aspects of the prohibition of torture were violated on the
grounds that the judgment of the trial court had not provided redress for
the applicant’s suffering and that the investigation had not been effective
in the sense that it had not been capable of leading to the identification
and punishment of those responsible.

102. In the impugned incident, there is no legal interest in conducting
a retrial due to the expiry of the prescription period although it has
been concluded that both the substantive and procedural aspects of
the prohibition of torture under Article 17 § 3 of the Constitution were
violated. Accordingly, in the light of the circumstances of the present case,
the applicant must be paid a net amount of TRY 90,000 -in view of the fact
that she was awarded TRY 20,000 in the file no. 2013/2365- in respect of
her non-pecuniary damages which cannot be compensated merely by the
finding of a violation.

103. The total litigation costs of TRY 3,239.50 including the court fee of
TRY 239.50 and the counsel fee of TRY 3,000, as established on the basis of
the documents in the case file, must be reimbursed to the applicant.

VI. JUDGMENT

For these reasons, the Constitutional Court UNANIMOUSLY held on
9 June 2020 that

A. The alleged violation of Article 17 § 3 of the Constitution be
DECLARED ADMISSIBLE;

B. The substantive and procedural aspects of the prohibition of torture
safeguarded by Article 17 § 3 of the Constitution were VIOLATED;

C. Anetamount of TRY 90,000 be PAID to the applicant in compensation
for non-pecuniary damage;
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D. The total litigation costs of TRY 3,239.50 including the court fee
of TRY 239.50 and the counsel fee of TRY 3,000 be REIMBURSED to the
applicant;

E. The payments be made within four months as from the date when
the applicant applies to the Ministry of Finance following the notification
of the judgment; in case of any default in payment, legal INTEREST
ACCRUE for the period elapsing from the expiry of four-month time-limit
to the payment date;

E. A copy of the judgment be SENT to the 1** Chamber of the Corum
Assize Court (E. 2013/20, 18 April 2013) for information; and

G. A copy of the judgment be SENT to the Ministry of Justice.
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Prohibition of Torture and Ill-Treatment (Article 17 § 3)

On 9 July 2020, the Second Section of the Constitutional Court found
a violation of the prohibition of ill-treatment, safeguarded by Article
17 of the Constitution, in the individual application lodged by Tahir
Baykusak (no. 2016/31718).

THE FACTS

[7-29] The applicant, a teacher, was stopped by the police officers for
an identity check. Meanwhile, an argument occurred between the police
officers and the applicant. The applicant was first taken by the police
officers to the hospital where a temporary report was issued indicating
that there was no sign of assault on his body. Afterwards, the applicant
was taken to the police station where the parties complained about each
other.

The applicant, claiming that the said report had been issued without
his being examined, was referred to the hospital upon his own request.
The report issued after his examination stated that there were bruises on
various parts of his body. As for the report issued by the Forensic Medicine
Institute, it stated that the applicant’s injury resulting in soft tissue lesions
did not put the applicant’s life in danger and might be treated with simple
medical intervention.

Within the scope of the investigation, the parties’ statements were
taken, and CCTV footages were examined; however, it was noted that no
relevant images could be obtained due to the camera angle.

The law-enforcement officers, having issued a report, submitted the
file to the prosecutor’s office. Despite being recorded as the complainant
in this report, the relevant police officer was considered as the suspect of
intentional injury by the prosecutor’s office. The prosecutor’s office did
not take the statements of the parties.

It then issued a decision of non-prosecution with respect to the
suspected police officer for intentional injury. The applicant’s challenge
against the decision was dismissed by the magistrate judge with no right
of appeal.
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V. EXAMINATION AND GROUNDS

30. The Constitutional Court (“the Court”), at its session of 9 July 2020,
examined the application and decided as follows:

A. The Applicant’s Allegations

31. The applicant alleged that he had been publicly subjected to
coercion and violence by the police officers in the presence of his teacher
colleagues and other persons during a simple identity check process,
that he had then been forced to lay on the ground and handcuffed, and
that he had subsequently been taken to the police station as if he had
been a guilty person. He also contended that no investigation had been
carried out against the doctor who had allegedly issued a false report in
respect of him. The applicant claimed that there had been a violation of
the prohibition of ill-treatment as well as his rights to a fair trial and an
effective remedy on the ground that the criminal investigation had not
been duly carried out and that a decision of non-prosecution had been
issued regarding the incident complained of by him.

B. The Court’s Assessment

32. The Court is not bound by the legal qualification of the facts by the
applicant, and it makes such assessmentitself (see Tahir Canan, no.2012/969,
18 September 2013, § 16). It has been considered that the applicant’s
allegations must be examined within the scope of the prohibition of ill-
treatment safeguarded by Article 17 § 3 of the Constitution and it has not
been deemed necessary to make a separate examination as regards the
rights to a fair trial and an effective remedy.

33.The complaints concerning the prohibition of tortureandill-treatment
must be examined separately under its substantive and procedural
aspects in consideration of the negative and positive obligations of the
State. The State’s negative obligation includes the obligation not to subject
individuals to torture, inhuman or degrading treatment or punishment
while the State’s positive obligation includes both the obligation to
protect individuals against such treatment (preventive obligation) and the
obligation to ensure identification and punishment of those responsible
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through an effective investigation (obligation to conduct an investigation).
The substantive aspect of the prohibition of torture and ill-treatment
covers the negative and preventive obligation while the obligation to
conduct an investigation falling within the scope of the positive obligation
constitutes the procedural aspect of the prohibition (for similar procedure
of examination, see Cezmi Demir and Others, no. 2013/293, 17 July 2014, §
75; Mehmet Sah Aras and Others, no. 2014/798, 28 September 2016, § 64; and
Mustafa Rollas, no. 2014/7703, 2 February 2017, § 49).

34. While the allegations concerning the prohibition of ill-treatment
are, as a rule, examined separately under the substantive and procedural
aspects, an examination in respect of the acts allegedly committed by a
public official concerns both the negative and positive obligations in the
context of the prohibition of ill-treatment. Therefore, the application must
be examined as a whole.

1. Admissibility

35. The alleged violation of the prohibition of ill-treatment must be
declared admissible for not being manifestly ill-founded and there being
no other grounds for its inadmissibility.

2. Merits
a. General Principles

36. The obligation of the State to respect for the individual’s right to
protect and improve his corporeal and spiritual existence requires, firstly,
that public authorities not interfere with this right, in other words, must
not cause any physical and mental harm to persons in the ways set out in
the third paragraph of the said article. This is a negative obligation of the
State resulting from its obligation to respect for the physical and mental
integrity of the individual (see Cezmi Demir and Others, § 81).

37. Within the scope of the right guaranteed under Article 17 of the
Constitution, the State has a positive obligation to protect the individual’s
right to protect and improve his corporeal and spiritual existence as
regards those within its jurisdiction against risks likely to result from
the acts of both public authorities and other individuals as well as those
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of the individual himself. The State is under an obligation to protect the
individual’s corporeal and spiritual existence against any danger, threat
and violence (see Serpil Kerimoglu and Others, no. 2012/752, 17 September
2013, § 51).

38. This obligation of protection imposes on the State a duty to take
measures to prevent those persons from being subjected to inhuman or
degrading treatment, torture or treatment or punishment incompatible
with human dignity. This obligation constitutes one element of the
substantive aspect of the prohibition of ill-treatment, namely the State’s
positive obligation to protect individuals” physical and mental integrity
through administrative and legal legislation. Where the State fails to take
reasonable measures to prevent a risk of ill-treatment which they knew
or should have known, the responsibility of the State may be engaged
within the meaning of Article 17 § 3 of the Constitution (see Cezmi Demir
and Others, § 82).

39. While there is no absolute necessity for all prosecutions to result
in a conviction or a particular sentence, the courts must not, under any
circumstances, allow the offences threatening life and the severe attacks
against physical and mental integrity to go unpunished, be pardoned
or become time-barred. The judicial authorities, as guardians of the
laws enacted in order to protect the physical and mental integrity of
the individuals within their jurisdiction, must be decisive in imposing
sanctions on those responsible and must not allow for a manifest
disproportion between the gravity of the offence and the punishment
imposed. Otherwise, the positive obligation of the State to protect, through
administrative and legal legislation, the physical and mental integrity of
persons would not be fulfilled (see Cezmi Demir and Others, § 77).

40. Moreover, a treatment must attain a minimum level of severity
if it is to fall within the scope of Article 17 § 3 of the Constitution. The
assessment of this minimum is relative; it depends on the circumstances
of the case, such as the duration of the treatment, its physical and mental
effects and, the sex, age and state of health of the victim (see Tahir Canan,
§ 23). Further factors include the purpose for which the treatment was
inflicted together with the intention or motivation behind it. Its context, a

147



Prohibition of Torture and Ill-Treatment (Article 17 § 3)

circumstance such as an atmosphere of heightened tension and emotions
is also another factor required to be taken into consideration (see Cezmi
Demir and others, § 83).

41. Ill-treatment is graded and described in different terms by the
Constitution and the European Convention on Human Rights (“the
Convention”) depending on its effects on the person. Therefore, it appears
that there is a difference in terms of intensity between the terms used in
17 § 3 of the Constitution. In determining whether a particular form of
treatment should be classified as torture, consideration must be given
to the distinction, embodied in the said article, between this notion and
those of inhuman or degrading treatment and treatment incompatible with
human dignity. It is understood that such a distinction has been made by
the Constitution in order to attach a special stigma to deliberate inhuman
treatment causing very serious and cruel suffering and to make a gradation
and that the terms in question have a broader and different meaning than
the elements of the offences of torture, inhuman or degrading treatment and
defamation regulated in the Turkish Criminal Code (Law no. 5237) (see
Cezmi Demir and Others, § 84).

42. Accordingly, the form of treatment causing the greatest harm to
the corporeal and spiritual integrity of a person in the context of the
constitutional regulation may be designated as torture (see Tahir Canan,
§ 22). In addition to the severity of the treatment, there is an element of
intent, as recognised in the United Nations Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, which
in Article 1 defines torture as the intentional infliction of severe pain or
suffering with the aim of obtaining information, inflicting punishment or
intimidating or for any reason based on discrimination (see Cezmi Demir
and Others, § 85).

43. An inhuman treatment which did not attain the level of torture but
was premeditated, was applied for hours at a stretch and caused actual
bodily injury or intense physical and mental suffering may be described
as inhuman or degrading treatment (see Tahir Canan, § 22). The suffering
involved must not go beyond the inevitable element of suffering connected
with a given form of legitimate treatment or punishment. Unlike torture,
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inhuman or degrading treatment does not require the intent to cause
suffering to be based on a specific purpose. Forms of treatment such as
physical attack, battery, psychological interrogation techniques, keeping
in bad conditions, deporting or extraditing a person to a place where
he will suffer from ill-treatment, disappearance of a person under State
supervision, destruction of a person’s house, fear and concern caused by
waiting for a long time for the execution of death penalty, and child abuse
may be qualified as inhuman or degrading treatment within the meaning of
Article 17 § 3 of the Constitution (see Cezmi Demir and Others, § 88).

44. More lenient degrading treatment or punishment may be considered
as incompatible with human dignity where it arouses in its victims’ feelings
of fear, humiliation, anguish and inferiority capable of humiliating and
debasing them or drives the victim to act against his will or conscience (see
Tahir Canan, § 22). In this context, as different from inhuman or degrading
treatment, the treatment inflicted on the person causes a humiliating or
debasing effect rather than physical or mental pain (see Cezmi Demir and
Others, § 89).

45. Article 17 of the Constitution does not prohibit the use of force
for effecting an arrest. Nevertheless, such force which may be described
as physical violence applied in order to restrict a person’s freedom of
movement may be used only if it is indispensable due to the resulting
threat and it must not be used to a greater extent than necessary (see Ali
Riza Ozer and Others [Plenary], no. 2013/3924, 6 January 2015, § 81; and Ali
Ulvi Altunelli, § 76).

46. Where it is found that individuals were subjected to ill-treatment a
result of the acts of the public officials, the time when such force causing
injury was used must be established. The principles concerning the
allegations of ill-treatment inflicted on a person while he was under the
supervision of the State may be applied in the context of the use of force
after the completion of the process of taking the person under control.
Where it is established that such force had been used before the person
was completely taken under control, in other words, during the efforts to
take the person under control, the proportionality of the force used must
be assessed (see Zeki Bingdl, no. 2013/6576, 18 November 2015, § 88).
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47. Only in certain well-defined circumstances can recourse to physical
force by police officers be deemed not to amount to ill-treatment. In
this context, recourse to physical force is permissible in circumstances
requiring an arrest and where it has been made necessary by a person’s
own conduct. However, even in these circumstances, such force may
be used only if unavoidable and must be proportionate (for the Court’s
assessments in the same vein, see Ali Riza Ozer and Others, § 82).

48. The State’s positive obligation within the scope of the right to
protect and improve one’s corporeal and spiritual existence also has a
procedural aspect. Article 17 of the Constitution, read in conjunction with
the State’s general obligati