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MESSAGE FROM THE PRESIDENT

The Constitutional Court of the Republic of Turkey holds the
5% Summer School Program of Association of Asian Constitutional
Courts and Equivalent Institutions (AACC) under the theme of
“Migration and Refugee Law” in Ankara/Istanbul between 17-24
September, 2017 within the scope of the AACC activities.

We are pleased to host the 5" Summer School of the AACC in
Turkey. We believe that the presentations of the participants and
lectures of distinguished guests throughout the Summer School
reflect legal experiences and practices of the AACC members
and make significant contribution to the field of comparative
constitutional justice.

We are also delighted to inform you that working languages of
the 5" Summer School included the official languages of the AACC,
both English and Russian. This practice that has been provided in
the 5™ Summer School for the first time will be maintained in the
future Summer School programs.

Summer School Programs of the AACC gather the participants in
a sincere atmosphere to share their knowledge and experience that
would contribute to the development of the constitutional justice
and the rule of law in the Asian continent. This event also serves for
the enhancing the relationship and strengthening the cooperation
among our institutions.

I would like to express my contentment in presenting this
publication, which collects the papers and presentations of the
participants to the Summer School program for the benefit and use
of all the members of the AACC.

Taking this opportunity, on behalf the Turkish Constitutional
Court and my own behalf, I would like to extend my sincere thanks
to all jurists and legal experts who contributed to this publication.

I wish that this book serves as a useful resource for all.

Prof. Dr. Ziihtiit ARSLAN

President of Constitutional Court of
the Republic of Turkey
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OPENING ADDRESS ON

“THE FIFTH SUMMER SCHOOL OF THE AACC ON
CONSTITUTIONAL JUSTICE” ORGANIZED BY
CONSTITUTIONAL COURT OF THE REPUBLIC OF TURKEY*

Grand Tribunal Hall, Ankara, 17 September 2017
Distinguished participants, Justices and Rapporteurs,
I greet you all with my sincere feelings and regards.

I would like to express that I am very pleased to deliver the
inaugural speech of the International 5th Summer School.

The summer school program has been organized by the Turkish
Constitutional Court since 2013 as an activity of the Association
of Asian Constitutional Courts and Equivalent Institutions (“the
AACC”), and today, we are inaugurating the 5th Summer School
Program.

In the 3rd Congress of the AACC held in Bali, Indonesia last
year, a Permanent Secretariat was established upon an amendment
to its Statute. In this scope, the Centre for Training and Human
Resources Development was established in Ankara under the
Turkish Constitutional Court. The last two summer schools have
been organized under the capacity of this Centre.

I would like to state that summer schools held every year with
different themes aim at exchanging information and experience
among the constitutional jurisdictions and contribute to the
improvement of relations among our institutions. I am pleased to
note that we have received highly favorable feedbacks from the
participants regarding the summer school programs held so far.

Distinguished participants,

I would like to also note with pleasure that the participation
in this Summer School is wider compared to previous years.
Representatives from the constitutional courts or equivalent

1 Translated by the Department of Foreign Relations, Turkish Constitutional Court.
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institutions of 17 countries, including Turkey, are participating in
the program. It is also a pleasing progress for us to be here with the
representatives of all constitutional courts which are members of the
AACC, with the exception of one or two countries. Today, almost
forty representatives from Afghanistan, Azerbaijan, Bulgaria,
Indonesia, Georgia, Montenegro, Kazakhstan, Kyrgyzstan, Korea,
Kosovo, Malaysia, Mongolia, Russia, Uzbekistan, Tajikistan,
Thailand, and Turkey are here with us for the Summer School
Program.

Besides, representatives from the European Court of Human
Rights, the Conference of Constitutional Jurisdictions of Africa, and
the Office of the United Nations High Commissioner for Refugees
(“the UNHCR”) in Turkey are attending the program as lecturers.
I take this opportunity to express my gratitude to all participants
and lecturers.

Theme of this year’s summer school, “Migration and Refugee
Law”, constitutes one of the most significant and complex issues of
today that are of a global concern. According to the data provided
by the UNHCR, the total refugee population all over the world is 21
million, and the number of those sheltered only in Turkey is over 3
million. It is noteworthy to mention that the number of refugees in
Turkey exceeds the populations of 61 countries that are the members
of the United Nations.

Legal dimension of this theme and especially foreigners” rights
under national and international laws will be dealt with during the
Summer School Program. Within this framework, judgments of the
Turkish Constitutional Court, the ECtHR’s approach on this matter
and practices of the countries represented here will be discussed,
and the participants will thereby share views, information and
practices on the topic.

Reasons and outcomes of migration and asylum have been
debated for so long. Migration emerges as people who are escaping
from unfavorable conditions such as war, civil war, terror and
poverty seek for a safe and prosperous place to live.

Whatever the consequences may be, it is evident that major
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issues are present in the countries receiving migrants. The main
problems resulting from migration are ostracization of migrants,
their not being treated with human dignity, and their being subject
to violence and even their killing.

In other words, migration uncovers social diseases, such as
xenophobia and racism, which hamper the ideal of living all together
in harmony and peace. Every single day, through international
press agencies, we are reading news about the attacks against
those regarded as “a stranger”. In this respect, the devastating
cruelty against Rohingya Muslims in Myanmar and deep silence of
humanity point out the lack of conscience.

The underlying reason of all these problems is the failure to
establish a sound relation with those who are regarded as “the
other”. Xenophobia and racism, which become much more evident
with migration and asylum, are the attitudes and behaviour that
should be paid a great attention in terms of diversity management
and should be corrected. These are, in principal, the reflections of a
pathological relation of “me and the other” and “we and the others”
within an egocentric understanding at ontological level.

Xenophobia represents the negative feelings of a native person
against another who has come after him or is different from himself.
Stranger is the other. He is the one who do not consider or live in
the way we do. In short, he is the one who is different.

Esteemed guests,
Distinguished participants,

It must be clearly stated that, in particular, today’s Western
world suffers from these social and political diseases. As these ill
understandings which do not accord a right to life to “the other”
gain grounds day by day, the greatest threat to the values such as
human rights, democracy and rule of law, as well as, to the political
systems shaped by these values emerges and grows. In brief,
xenophobia, racism and Islamphobia are the dark faces of our age.

Fight against xenophobia and racism may be achieved by
prioritizing a “human-oriented” understanding in social and
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political spheres. Indeed, such understanding has deep- roots both
in the East and the West.

Philosophers forming the spiritual roots of the Anatolia, such as
Yunus Emre, Mevlana and Haci Bektas-1 Veli, have made unique
contributions to co-existence through their human-centered
messages promoting tolerance and affection among the society.
Hac1 Bektas-1 Veli says “the second requirement of the eternal truth
is not to condemn seventy two nations”. Yunus Emre’s expression
“Love the created for the creator’s sake” and Mevlana Celalettin
Rumi’s expression “the raison d’étre of universe is human beings”
and his call “Come, come again, whoever you are” reveal the same
principle. According to this principle, human is a value by its very
nature, not a means, and exactly for this reason, he/she deserves
respect/tolerance.

Neither the East nor the West is homogeneous. Apart from
thoughts generating/feeding xenophobia, racism, and Islamphobia,
there also exist long-standing strong thoughts supporting pluralism
and tolerance. The famous philosopher, Immanuel Kant, is one of
the most leading representatives who defend these thoughts.

Kant mentions of “the right to hospitality” in his article titled
“Perpetual Peace” and written in 1795. This right envisages
that every foreigner going to another country is entitled not to
be treated as an enemy. Therefore, not as a matter of favour or
charity but as a requisite of respect for their rights, we are obliged
not to show hostility towards foreigners crossing our borders.
The “right to hospitality” introduced by Kant notably applies to
refugees nowadays. Indeed, Turkey has been making historical
contributions in terms of promoting the right to hospitality of “the
other” by opening its heart and doors to over three million refugees.

As a matter of course, social values and institutions emerge in
and transform to different concepts along with historical progresses
in different lands. However, the values we embrace today, such
as justice, freedom, human rights, state of law, pluralism and
tolerance are common values of both the East and the West. It
is our joint responsibility to develop and transfer to the next
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generation a human-oriented culture and practice, by protecting
these values —notably the other’s “right to hospitality”— and paying
due consideration to social and political pluralism rather than
regarding differences as a threat. In this respect, there are two ways
to fight against xenophobia, racism, and Islamphobia: the first
one is to spread the human-oriented understanding. Humans are
born innocent and they learn malignity and hostility afterwards.
Indeed, attitudes such as xenophobia, racism and Islamphobia are
deviations which we have learned or have been thought long after
we were born.

Therefore, the step needed to be taken is to change this learning
process. Samples of both malignity and goodness exist in history
and nature. What all matters is our preference of these two options
while building the present and the future.

The second step is to revise the legal means in this respect to
ensure their effectiveness. In both the national and the international
human rights laws, a firmer stand must be taken especially on the
tight against hate speech and racism. It should be borne in mind that
showing tolerance to hate speech would contribute to xenophobia
and racism.

I would like to end my speech by commemorating the wise
statesman, Alija Izetbegovic. “It was 25 March 1994... Two hundred
thousand (200.000) Bosniacs were killed, six hundred thousand
(600,000) people were exiled and 800 mosques were bombed.
Cities and villages of Bosnia-Herzegovina were devastated, and
the military hospital in Sarajevo was bombed for 160 times...”
After narrating all these, Izetbegovic¢ notes a remarkable statement:
“being human and staying human are our responsibilities towards
Allah and ourselves”.

Aliya Izetbegovic¢ explains the meaning of the concept of “being
human and staying human” —which he completely describes as a
moral concept— in political discourse and in practice as follows:
“In political discourse, it means that we will try to establish a legal
State. This also means in practice that in this State no one will be
persecuted for their religion or for their national or political belief.”
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We hope that our old world will learn from the bitter experiences
of the past and follow the wise path of Izetbegovic.

I would like to once again greet you all with respect before
ending my speech. I wish that the 5th Summer School Program be
successful and fruitful.

Prof. Dr. Ziihti ARSLAN
President of Constitutional Court of
the Republic of Turkey
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OPENING SPEECH ON

THE FIFTH SUMMER SCHOOL OF THE AACC ON
CONSTITUTIONAL JUSTICE

Distinguished Guests,

First of all, I would like to welcome you to our Court and greet
you all with respect.

The Turkish Constitutional Court is a member of the Association
of Asian Constitutional Courts and Equivalent Institutions founded
in 2010. The Association aims to promote democracy, rule of law and
fundamental rights in Asia through cooperation and establishing
good relationships among constitutional jurisdictions by way of
exchanging and sharing views and experiences.

In the second meeting of the Board of Members held in Istanbul
in April 2014, it has been decided that the Summer School on
Constitutional Justice be held in Turkey annually. In the third
meeting of the Board of Members held in Indonesia in 2016, a
decision has been made to establish a Permanent Secretariat of the
Association that consists of three units and that the Secretariat of
Education and Human Resources be launched in Turkey. Within
the scope of the activities of the Secretariat, the 5" Summer School
between 17-24 September has officially started this morning with
the opening speech of the President of Turkish Constitutional Court
Ziihti Arslan.

Under the 5" Summer School, an academic program has been
planned in Ankara between 18-20 September 2017 and afterwards a
social and cultural program has been planned in Istanbul between
21-23 September, 2017.

The theme of this year’sacademiceventis “Migration and Refugee
Law.” During the event, guests from Migration Management
General Directorate, the government agency for refugees in Turkey,
and from United Nations High Commissioner for Refugees Turkey
Office will make presentation on the topic.
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Within this scope, scholars will make presentations regarding the
constitutional, legal and administrative regulations on protection of
refugees. The Rapporteurs of the Turkish Constitutional Court will
explain the case-law in that regard. In addition, the international
legal framework will be explained by the experts and lawyers
from the European Court of Human Rights. Lastly, the participant
delegations will be provided the opportunity to explain their laws
and practices on the subject.

In the social-cultural program, the historical and natural beauties
of Istanbul, one of the important cultural capitals of the world, will
be visited. The presentations and discussions made during the
academic program will be published in a book and then will be
distributed to the participants.

Taking this opportunity I also would like to note that our country
hosts without any hesitation and condition more than 3 million
refugees who are fleeing from war and persecution in their own
countries around the world.

I believe that this Summer School will contribute to the protection
and promotion of the fundamental rights and freedoms of refugees
in all over the world.

I would like to thank to the participants and everyone who
contributed to the organisation of the Program and wish a successful
event.

Selim ERDEM
Secretary General of the Constitutional
Court of the Republic of Turkey
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INTERNATIONAL AND TEMPORARY PROTECTION OF
FOREIGNERS FROM THE PERSPECTIVE OF TURKISH
CONSTITUTIONAL COURT

Assoc. Prof. Dr. Faruk Kerem GIRAY"

Legal Sources of Refugee Law in Turkey
A) International Conventions

B) Laws

C) Regulations

D) Circulars

E) Decisions of Administrative Court’s (Especially decision on
deportation)

F) Decisions of Criminal Court’s of Peace (Decisions on
administrative detention)

G) Decisions of Turkish Constitutional Court

H) Decisions of European Court of Human Rights

International Conventions
* 1951 Dated UN Convention on the Status of Refugees
* 1967 Dated UN Protocol on the Status of Refugees

* 1977 dated European Convention on Legal Status of Migrant
Workers

* 1990 Dated International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families

* Assoc. Prof. Dr., istanbul University Law Faculty Private International Law.
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UN Convention on the status of Refugees

Turkey has ratified the 1951 dated Convention with
reservations!!!

1) Time restriction: Turkey applies the convention only to the facts
occurred before January 1, 1951 in Europe. However by ratifying
the 1967 dated New York Protocol, Turkey removes its reservation
on time restriction and has been applying since 31.07.1968 without
any time reservation.

2) Geographical restriction: Turkey applies convention only for
the refugees coming from Europe continent and origin.

3) Not granting any privilege: None of the provisions of the
Convention could be applied more beneficiary rather than to the
nationalities of that state.

Nondiscrimination: States will apply the provisions of the
Convention without discrimination as to race, religion or country
of origin.

Laws on Migrants

* Law on Settlement No: 5543 e Law on Foreigners and
International Protection No:6458

International Labor Law No:6735 (OJ: 13.8.2016)
DIRECTIVES
* Directive on Temporary Protection (O]:22.10.2014)

* Directive to the Temporary Protected Foreigners for their right
to work (OJ: 15.01. 2016)

Regulation on the Establishment, Management, Operation
and Supervision of Admission and Accommodation Centers
(OJ:22.4.2014)

Legal Terms for Refugee Law !!!

* Asylum Seeker or Immigrant can be used as a legal term instead
of using Refugee term

* Refugee is a legal term in Turkish law!!!
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Types of Migrants in Turkish Law

Migrants are divided into two main groups 1. Being subject to
Law No: 5543 on Settlement

2. Being subject to Law No: 6458 on Foreigners and International
Protection

The Criteria to Benefit from the Law on Settlement No.5543

1. If they are Turkish origin and

2. If they are having a close bound with Turkish Culture and
3. If they intend to live in Turkey

Classification of Migrants

Law on Habitation

1. Free Refugees

2. Resided Refugees

Law on Foreigners and International Protection

1. Refugees

2. Conditional Refugees

3. Subsidiary Protection

4. Temporary Protection

Kinds of International Protection

a) Refugee

b) Conditional Refugee

¢) Subsidiary Protection

Temporary Protection is not a kind of International Protection!!!

Fundamental Principle of Refugee Law
Non-refoulement Principle ( Art. 4)

No one within the scope of this of this Law shall be returned to a
place where he or she may be subjected
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* to torture,
* inhuman or degrading punishment or
* treatment or

* where his/her life or freedom would be threatened on account
of his/her race, religion, nationality, membership of a particular
social group or political opinion.

Definition of Refugee (Art.61)

A personwho asaresultof events occurring in European countries
and owing to well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group
or political opinion, is outside the country of his citizenship and is
unable or, owing to such fear, is unwilling to avail himself or herself
of the protection of that country;

or who, not having a nationality and being outside the country of
his former residence as a result of such events, is unable or, owing
to such fear, is unwilling to return to it, shall be granted refugee
status upon completion of the refugee status determination process.

- Convention relating to the status of refugees
- Turkey puts geographical reservation to the convention

Definition of Conditional Refugee (Art.62)

A person who as a result of events occurring outside European
countries and owing to well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of a particular
social group or political opinion, is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to avail
himself or herself of the protection of that country;

or who, not having a nationality and being outside the country
of former habitual residence as a result of such events, is unable
or, owing to such fear, is unwilling to return to it, shall be granted
conditional refugee status upon completion of the refugee status
determination process.
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Conditional refugees shall be allowed to reside in Turkey
temporarily until they are resettled to a third country.

Definition of Subsidiary Protection (Art.63)

A foreigner or a stateless person,, who neither could be gualified
as a refugee nor as a conditional refugee shall nevertheless be
granted subsidiary protection upon the status determination
because if returned to the country of origin or country of [former]
habitual residence would:

a) be sentenced to death or face the execution of the death penalty;
b) face torture orinhuman or degrading treatment or punishment;

¢) face serious threat to himself or herself by reason of
indiscriminate violence in situations of international or nationwide
armed conflict;

and therefore is unable or for the reason of such threat is
unwilling, to avail himself or herself of the protection of his country
of origin or country of [former] habitual residence.

Definition of Temporary Protection (Art.91)

Temporary protection may be provided for foreigners who have
been forced to leave their country, cannot return to the country that
they have left and have arrived at or crossed the borders of Turkey
in a mass influx situation seeking immediate and temporary

protection.
Legal Statutes of Syrians in Turkey

The legal statutes of the Syrians in Turkey are considered as
“Temporary Protection”.

They are not considered as refugees because they came to Turkish
borders as a mass immigration Will there be any change in their
statute even if they came from European Borders?
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Exclusion from Internationa! Protection
1951 Geneva Convention
Convention shall not apply to any person who

A- has committed a crime against peace, a war crime, or a crime
against humanity, as defined in the international instruments
drawn up to make provision in respect of such crimes;

B- has committed a serious non-political crime outside the
country of refuge prior to his admission to that country as a refugee;

C- has been guilty of acts contrary to the purposes and principles
of the United Nations.

Law on Foreigners and International Protection (article 64)

a) receiving protection or assistance from organs or agencies of the
United Nations other than the United Nations High Commissioner
for Refugees;

b) recognized by the authorities of the country of [former]
residence as having the rights and obligations which are attached
to the nationals of that country;

¢) there is strong evidence to believe that they are guilty of
offences

d) In cases where there is evidence to believe that the applicant,
prior to international protection claim, have committed inhuman
acts for any reason whatsoever outside of Turkey,

e) Applicants thatinstigate or otherwise participate in committing
the crimes or acts

f) If a foreigner or a stateless persons in respect of whom there
are serious indications of posing a public order or public security
threat, as well as a foreigner or a stateless person committed a
serious crime for which imprisonment would have been ordered
if committed in Turkey, and have left his/her country of origin
solely to avoid punishment for that crime, shall be excluded from
subsidiary protection.
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*** Exclusion of the applicant from international protection shall
not require the exclusion of their family members provided that
none of the reasons for exclusion applies to other family members.

1) Turkish Constitution (Art 16)
2) Law on Foreigners and International Protection (Art 4)

3) Having right to appeal against administrative detention
decisions *

1. Turkish Constitution art 16

The fundamental rights and freedoms in respect to aliens may be
restricted by law compatible with international law.

2. Turkish Constitution art 10.

Everyone is equal before the law without distinction as to
language, race, colour, sex, political opinion, philosophical belief,
religion and sect, or any such grounds.

3. Law on Foreigners and International Protection (Non-
refoulement Principle)

No one within the scope of this of this L.aw shall be returned
to a place where he or she may be subjected to torture, inhuman
or degrading punishment or treatment or, where his/her life or
freedom would be threatened on account of his/her race, religion,
nationality, membership of a particular social group or political
opinion.

4. Having right to appeal against administrative detention
decisions

There are two kinds of administrative decisions.

a. Administrative detention decisions regarding to international
protection applicants or temporary protection applicants (Art.68)

b. Administrative detention decisions for Deportation (Art.57)

5. Having right to appeal against administrative detention
decisions
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Administrative detention decisions regarding to international
protection applicants or temporary protection applicants (Art.68)

a. Subjecting applicants to administrative detention is an
exceptional measure. The period of administrative detention for
applicants shall not exceed thirty days.

b. The requirement for administrative detention shall be assessed
on case by case basis. Decisions are taken by the Governor. (Director
General of Migration Management or Governor of the state)

Art 68/7: The person placed under administrative detention
may appeal against the detention decision to the Judge of the
Criminal Court of Peace. Such an application shall not suspend the
administrative detention. ??

Legal Remedies for Syrians in Turkey Violation of the
Constitution (?)

Provision of article 68/7 is against to the Turkish Constitution

The person arrested or detained shall be brought before a judge
within at latest forty-eight hours and in case of offences committed
collectively within at most four days, excluding the time required
to send the individual to the court nearest to the place of arrest.
No one can be deprived of his/her liberty without the decision of a
judge after the expiry of the above specified periods. (Art.19/6)

The administration shall not impose any sanction resulting in
restriction of personal liberty. Exceptions to this provision may be
introduced by law regarding the internal order of the armed forces.
(Art. 38/10)

This is the violation of article 10 which protects rights of equality.
B. Administrative detention decision for Deportation (Art.57)

This decision will be given by Director General of Migration
Management or Governor of the state .
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This decisions can be appealed in two ways.

1. Appeal against deportation decision

Appeal in 15 days to the administrative court Court must give its
order in 15 days.

Foreigner shall not be deported during this period. (EXCEPTION
implementation with KHK / Decree Law)

2. Appeal against administrative detention order

Can appeal against the detention decision to the Judge of the
Criminal Court of Peace Court must give its order within 5 days.

Temporary Protection

* Temporary protection decision will be taken by the Council of
Minister upon the Ministry of Interior’s proposal.

* For ending this status, offer is made by Ministry of Interior and
the decision will be taken by Council of Ministers.

* Governor of the state will draw up this document.
a) Persons who will be covered under temporary protection;

b) Effective date of temporary protection and its duration if
considered necessary;

¢) Conditions for extending and ending of temporary protection;

d) Whether or not temporary protection will be implemented
country-wide or in a specific region;

e) Other subjects considered necessary
Who will benefit from Temporary Protection ?

* Foreigners who were forced to leave their countries and are
unable to return to the countries they left and arrived at or crossed
our borders in masses

* to seek urgent and temporary protection and whose
international protection requests cannot be taken under individual
assessment.
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e The Council of Ministers must decide and announce this
protection.

People benefiting from temporary protection shall not be deemed
as having been directly acquired one of the international protection
statuses as defined in the Law.

Related Decisions of the Constitutional Court
1. Mahira Karaja (App. No: 2015/18203)

2. F.A.ve M. A. (App. 2013/655)

3. Rida Boudraa (App. 2013/9673)

4. H.S. (App. No: 2016/22512)

5.Y.T. (App No: 2016/22418) (KHK sonrast)

6. Nizami Kurbanov (App. No: 2015/17968)

7. Mahira Karaja (App. No:2015/18203)

8. Azizjon Hikmatov (App. No: 2015/18582)

9. RM. (App. No: 2015/19133)

10. M.A (App. No: 2016/220)

11. K.I. (App. No: 2016/4754)

12. Eiza Kashkoeva (App. No: 2016/9483)

13. Oyatullo Kurbanov and Others (App. No: 2016/10071)

14. Related with the 76. ve 80. articles of YUKK which regulates
short period for appeal AYM Dec. (E. 2016/29 K. 2016/134) (14.7.2016)

15. Related with the 53/3 article of YUKK which regulates short
period for appeal (E. 2016/37 K. 2016/135) (14.7.2016)

Personal inviolability, corporeal and spiritual existence of the
individual

ARTICLE 17- Everyone has the right to life and the right to
protect and improve his/her corporeal and spiritual existence.
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* The corporeal integrity of the individual shall not be violated
except under medical necessity and in cases prescribed by law; and
shall not be subjected to scientific or medical experiments without
his/her consent.

* No one shall be subjected to torture or mal-treatment; no one
shall be subjected to penalties or treatment incompatible with
human dignity.

Personal liberty and security

e ARTICLE 19- Everyone has the right to personal liberty and
security.

The person arrested or detained shall be brought before a judge
within at latest forty-eight hours and in case of offences committed
collectively within at most four days, excluding the time required
to send the individual to the court nearest to the place of arrest.
No one can be deprived of his/her liberty without the decision of a
judge after the expiry of the above specified periods....

Protection of fundamental rights and freedoms

* ARTICLE 40- Everyone whose constitutional rights and
freedoms have been violated has the right to request prompt access
to the competent authorities.

* The State is obliged to indicate in its proceedings, the legal
remedies and authorities the persons concerned should apply and
time limits of the applications.

Damages incurred to any person through unlawful treatment by
public officials shall be compensated for by the State as per the law.
The state reserves the right of recourse to the official responsible.

Oyatullo Kurbanov and Others (App. No: 2016/10071)

e In this case, Istanbul Police Department found out that, five
Tajik people build a Mescid in Pendik to collect supporters for DAES
terrorist group. So that deportation decision was given against them
due to the risk of breach of public policy and security. They appeal
to the Istanbul administrative court. The court dismissed the case.
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¢ Individual application made to the Court of Constitution.

* Regarding with this application decision, Constitutional Court
determines that, while examine the application for appeal against
deportation orders, the court also examines by ex officio the reports
on human right violence published by the national and international
organizations even if this kind of reports is not submitted to the
case file by the applicant who is ordered to be sent back to the State
in which there is violence against human rights.

Court ordered that there is no human right violence in Tajikistan
so that their request for interim measure is rejected.

R.M. (App. No: 2015/19133) 16.12.2015

He is an Iranian Citizen, accused of engaging activities to
overthrow Iran Republic which is punishable with Capital
punishment

The court unanimously
A) accepts the applicants’ request for an interim measure,

B) suspends the procedures for deportation of R.M. back to his
country until a new judgment is issued by the Court.

H.S. (App. No: 2016/22512) 2.11.2016 !!!!

® The Court concluded that execution of the deportation order
may lead to irreversible consequences since the applicant is a
national of Syria, he presented the claims related to his individual
condition, the action for annulment lodged at the administrative
court is still pending and the internal conflict and instability in
Syria are ongoing.

The Court granted stay of execution of the deportation order.
AZIZ]JOV HIKMATOV (App. No: 2015/18252) 15.12.2015

¢ Constitutional Court ordered that there are torture and ill
treatment against opponents and activists in Uzbekistan and this
was confirmed by the AMNESTY reports. So if he was deported, his
material and non- material integrity will be violated. So his request
on interim measure is accepted.
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Decision of M.A. (App. No: 2016/220) 20.1.2016

* The court observed that there are findings which are in support
of the applicant’s allegations in the reports drawn up in respect of
Russia by the international human rights organizations. Regard
being had to the applicant’s allegations and the reports of these
human rights organizations, it was concluded that the applicant’s
allegations were not unfounded.

® The Constitutional Court accordingly decided, as a measure,
to stay the execution of the order for deportation of the applicant to
her country.

MAHIRA KARAJA (App. No: 2015/18203)

* Court ordered that, there wasn’t any report indicating that
there was a systemically human rights violence in Azerbaijan so the
applicant’s allegations are unfounded.

NIZAMI KURBANOYV (App. No: 2015/17968) 2.12.2015

e The court ordered that, Removal centre authorities, submit the
written documents that gives permission to talk and phone with his
lawyer when he was at the centre. So the court refused the request
of the interim measure.

RIDA BOUDRA (App. No. 2013/9673)

* The court ordered that the situation to which the applicant
was exposed for being held in administrative custody did not attain
a minimum level of severity for being qualified as inhuman or
degrading treatment. It has been therefore held that such allegations
of the applicant are found to be manifestly ill-founded.

Y.T. (App. 2016/22418) 1.11.2016 (Given decision after KHK)

* Court ordered that, the reports on human right violence
published by the national and international organizations must be
considered ex officio even if this kind of reports is not submitted to
the case file by the applicant who is ordered to be sent back to the
State in which there is violence against human rights.
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K.I (App. No: 2016/4754) 16.3.2016

* The applicant (she) is a Russian having entered to Turkey
legally, having two years old son.

e Istanbul Governor Migration Directorate ordered to deport
due to public security.

* She claimed that the physical conditions of the Bursa Removal
Center is not sufficient for her and her baby. The room wasn’t clean
and doesn’t have fresh air. But the authorities of the center, informed
the Court that, enough food for her and her baby is given daily. She
had granted to be health controlled by the doctor during her stay.

* So the court refused her application on interim measure.
Eliza Kashkoeva (App.No: 2016/9483) 25.5.2016

¢ In this case, the applicant couldn’t put the evidences that she
makes her living lawfully. Besides the Court determines by ex officio
the reports on human right violence published by the national and
intemational organizations regarding with Kirgizia.

* In this context Court considers the Reports drafted by United
Nations High Commissioner for Refugees , Human Rights Watch,
AMNESTY International. But there isn’t any finding that, there are
human right violence in Kirgizia so that interim measure claim is
rejected.

A.A. and A.A (App. No: 2015/3941)

¢ In order to conclude that the prohibition of ill-treatment may
be breached in case of the enforcement of the deportation order,
it must be proven that existence of a risk in the country where the
person would be sent is beyond a probability and attains a level
of “real risk”. The burden of proof in this respect may be on the
public authorities and/or the applicant, by the very nature of the
allegation.

¢ In the event that the risk in the country where the person would
be sent is alleged to arise from persons or groups that are not public
officers, the applicant must prove both the existence of this risk and
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the fact that the public authorities of the relevant country would
remain insufficient to afford sufficient protection for the elimination
of this risk.

* The Court reached the conclusion that, the applicant’s
allegations that they may be subject to ill-treatment in their own
country in case of being deported are not of defendable nature.

* The Court held that there had been no breach of the prohibition
of ill-treatment guaranteed in Article 17 of the Constitution.Article
80/d reads that “Applications before the court under Articles 72 and
79 shall be decided within fifteen days. The decision of the court
shall be final.

* The Courtordered that, by consideringarticle 141/last paragraph
of the Constitution, It is the duty of the judiciary to conclude trials
as quickly as possible and at minimum cost. So judgements must
not last in a long term and also its parties benefit on concluding
trials rapidly and with a minimum cost.

* The Court find out that, there isn’t any violation of the
Constitution.Article 53/3 reads that: Foreigner, legal representative
or lawyer may appeal against the removal decision to the
administrative court within fifteen days as of the date of notification.
The person who has appealed against the decision to the court sha 1
also inform the authority that has ordered the removal regarding the
appeal. Such appeals shall be decided upon within fifteen days. The
decision of the court on the appeal shall be final. Without prejudice
to the foreigner’s consent, the foreigner shall not be removed during
the judicial appeal period or until after the finalization of the appeal
proceedings.

* The Court ordered that, by considering article 141/last
paragraph of the Constitution, there isn’t any violation of the
Constitution.

Abdulselam TUTAL and Others (App. 2013/2319)

o Although Article 148/3 of the Code no. 5271 on Criminal
Procedural Law, which entered into force in the course of the
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proceedings, was capable of ensuring effectiveness of the defense at
the prosecution stage, the case was concluded within the framework
of the statements taken, and this situation was not examined at the
appellate stage.

* The applicants’ inability to avail themselves of legal assistance
of a lawyer and therefore the infringement of their right to defense
precluded the fairness of the proceedings as a whole. It was not
therefore found necessary to examine whether the other guarantees
of the right to a fair trial had been fulfilled at the subsequent stages
of the proceedings.

¢ For these reasons, the Court held that there was a breach of the
applicants’ right to a fair trial guaranteed under Article 36/1 of the
Constitution.

K.A. (App. 2014/13044) 11.11.2015

The applicant has put in Kumkap:r Removal Centre due to
administrative detention order. The court ordered that,

¢ conditions of the Kumkapi1 Removal Center is not suitable for
a long stay and human dignity so that article 17 and 40 has been
violated.

* Besides, administrative detention was not served lawfully to
the applicant

* and not for having legal sufficient way to appeal has violated
right to freedom and security.

F.A and M.A (App. 2013/ 2016) 20.1.2016

* One of the important issue of this decision is granting to benefit
from judicial assistance in applying to Turkish courts. They couldn’t
able to pay the litigation expenses because of not having enough
salary, source for living. Court ordered that, migrants can benefit
from judicial assistance.

e The court also ordered that, this kind of too much duration
under administration detention has violated article 19/5 paragraph
of the constitution.



Constitutional Justice in Asia

31

* The court also ordered that, before entering into force of the
Law No 6458, there isn’t any sufficient regulation that informs the
applicant where will he appeal this decision and when or having
the right to give power of attorney and ask for a translator during
the hearings. So this fact has violated article 19/2 of the Constitution.

* There isn’t any appeal process against administrative detention
order so that this is a violation of article 19/8 of the Constitution
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MIGRATION AND REFUGEES LAW

Nikolai Stoliov PASHKUNOV*

INTRODUCTION

Good morning, distinguished delegates! Viki and I will provide
you with a brief presentation on the topic of refugee law and
immigration, as anyone else within the framework of that forum for
that matter. I will briefly talk about the international and European
aspect of the question, whereas Viki will elaborate on the internal
Bulgarian web of laws, regulating refugees and migrants. Both of us
will add some case law to complement our presentations.

Now I will start out with the international and regional nuance of
refugee law and immigration, largely plagiarizing from a Professor
for whom I hold a great dose of respect, namely Prof. Peter van
Krieken, who recently passed away, but who I've nevertheless, had
the privilege to be lectured by back in my student years. He’s had
about 19 years of experience within the UNHCR framework, and it
is with pride that I will be transferring his ideas at this forum.

Out of a total global population of more than 6 billion, 250 million
are believed to live outside their country of origin. Moreover, as
the busy regional airports show, many people travel for business,
tourism or family visits to foreign countries.

The very fact that travelers need to show a passport and sometimes
have to buy a visa to be allowed to enter a foreign country is proof
of the fact that there is as such no right to migration.

The UDHR has three articles that deal with this topic in one way
or another. It concerns the articles 13, 14 and 15, The Triptych, as
he calls it. They read:

- Legal Expert of International & European Law, Constitutional Court of Bulgaria.
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Article 13

(1) Everyone has the right to freedom of movement and
residence within the borders of each state.

(2) Everyone has the right to leave any country, including his
own, and to return to his country.

Article 14

(1) Everyone has the right to seek and to enjoy in other
countries asylum from persecution.

(2) This right may not be invoked in the case of prosecutions
genuinely arising from non-political crimes or from acts
contrary to the purposes and principles of the United Nations.

Article 15, which deals with nationality, which we don’t have the time
to touch upon.

(1) Everyone has the right to a nationality.

(2) No one shall be arbitrarily deprived of his nationality nor
denied the right to change his nationality.

These three articles are related, as they refer to the places people
are allowed to live, to reside and to travel to and from.

Indeed, the three subjects (or: objects) of this triptych are closely
related:

- is the asylum-seeker a refugee or a would-be labour migrant

- is the daughter of the migrant born in the country where he
works entitled to the nationality of that country?

- Is the refugee who obtained the nationality of the country of
asylum entitled to return to his/her country of origin? Etcetera.

Herein under we shall strive to answer these interrelated
questions, closely linked to the function of Articles 13-14.
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Refugees —a non-exhaustive list of all of the instruments that
touch upon the status of refugees:

- Constitution of the International Refugee Organization, New
York, 15 December 1946;

- Statute of the UNHCR, New York, December 1950;

- Convention relating to the Status of Refugees. Geneva, 28 July
1951;

- Protocol, New York, 31 January 1967;

- Convention relating to the Status of Stateless Persons, New
York, 28 September 1954;

- Convention on the Reduction of Statelessness, New York, 30
August 1961;

- International Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families, New York, 18
December 1990;

As shown earlier, the UDHR refers in art. 14 to the right to seek
and enjoy asylum from persecution. Persecution can be defined as
a threat to life or freedom for reasons of race, political opinion,
religion, nationality or membership of a social group, as per Article
1 of the Refugee Convention.! This segment of the presentation will
strive to provide a very in-depth interpretation of this very article.

The original draft contained the phrase the right to seek and be
granted. That part had been amended to read to seek and to enjoy.
That, in fact means that countries should decide whether the asylum
seeker should indeed be granted asylum. The grant of asylum is
no automatism. What the international community has agreed,
however, is that someone with a well-founded fear of being
persecuted shall not be returned or sent to a country where he would
face persecution. This agreement has by now become customary
law, meaning that all countries irrespective of whether they are a
party to the 1951 Refugee Convention (Convention Relating to the
Status of Refugees), are bound by this non-refoulement principle.

1 Ref 1951 Refugee Convention, art 1.
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The question remains where the refugee would be entitled to
enjoy asylum. That does not necessarily need to be the country
where he sought asylum in the first place. For instance, many of the
late 1970s refugees were resettled from their country of first asylum,
or the country where they sought help, to the USA, Australia or one
of the many European countries willing and/or eager to help.

Itis quite remarkable that unlike virtually all other rights enlisted
in the 1948 UDHR, the asylum aspect did not find its way into one of
the 1966 Covenants. The reason for this omission may well be that
the international community had already agreed on a fairly detailed
refugee convention in 1951. This Convention relating to the Status of
Refugees defines who is a refugee, is silent on the aspect of asylum,
vocal about the non-refoulement principle, and then continues to list
the rights the refugee is entitled to (work, education, social welfare,
etcetera).

In short, the 1951 Refugee Convention too contains a triptych:
- 1A2: inclusion clause (definition of a refugee)
- 1C: cessation clause (refugee status is temporary in nature)

- 1F: exclusion clause (not everyone is entitled to the honorary
title of refugee)

1A2:A definition of a refugee has been contained in article 1A2: in
short a refugee is someone with a well-founded fear of being persecuted
would he/she return home. This will be cut into 4 pieces: fear, well-
foundedness, being, and persecution.

- The first element of this definition of interest is the term fear.
For everyone with a legal background fear is perfectly useless
as a concept. Who decides what fear and to which extent? Yet
the inclusion of this mental, subjective aspect is of paramount
importance: it forces us (and the decision makers) to realize each
and every day that we do not deal with cars or washing powder,
but with human beings. They stand central. With their fears.

- The second aspect, the adjective comes handy: well-founded. By
having to look into the well-foundedness of the fear, we have the
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tool to make a subjective feeling more objective. As observers we
have the tool in understanding and appreciating the relevance of
the fear. We link the fear to the situation on the ground, to what
happened, to various developments in the country of origin, and
so on.

- But a third little word is probably even of greater relevance:
being. The inclusion of this word means that we should not just
look to what has happened, to the situation and the personal story
before the asylum seeker reached our shores, but in particular to
what might happen if the asylum seeker were to be returned to the
country of origin: what would happen upon return is the central,
difficult question. No one has a crystal ball, no one can know for
sure. So it is all about guesstimates, about calculated (serious)
risks. Of course, one should look into the general situation and into
the way the asylum seeker has been treated, his/her background,
position in society, in order to better appreciate what might happen
upon return. But then again — like financial products — results from
the past are no guarantee for future developments.

- Persecution for reasons of (5x) race, religion, political opinion,
membership of a social group and/or nationality. These five
elements stand central and are to some extent self-explanatory. But
what about the term persecution. It differs from prosecution that
must be clear.? But could prosecution amount to persecution?

Persecution has not been defined in the Refugee Convention.
But art. 33 (probably the most important article of this convention)
gives a clue: it lays down the principle that no one shall be returned
to a country/situation in which he/she would be exposed to a threat
to life of freedom because of (5x) race, religion, political opinion,
membership of a social group, or nationality. As the very same
five characteristics have been named as in 1A2, one is tempted to
draw the conclusion that persecution must equate a threat to life or
freedom. And in my opinion, this conclusion is correct.

2 The anglo-saxon languages are at an advantage here; Germanic languages often use the same
word for persecvution and prosecution: Verfolgung, vervolging, forfoljelse, etc.
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MIGRATION

That is, as far as refugees are concerned. Now let us delve into
the migration phenomenon. It is agreed by all that everyone has the
right to freedom of movement and residence within the borders of
each state. Although the right to residence is not necessarily always
easily granted (many cities have a lack of space or appropriate living
quarters), the right to travel around one’s own country stands out.

However, when it comes to the right to leave any country, including
his own, and to return to his country there is some misunderstanding
as to whether this would amount to a right to enter other countries.
This is definitely not (yet) the case. In other words, everyone is allowed
to leave, meaning that the authorities are not empowered to prevent
someone from leaving (unless of course it concerns a criminal or
otherwise special case), but this right to leave is not complemented
by a right to enter another country. Fact is, that once abroad one is
always entitled to return home. This goes even one step further: also
if the person concerned does not want to return home, the country
of origin is obliged to receive him back, if, for instance, the country
where the person concerned resides wants to expel him/her.

Whereas article 13 focuses on migration, the next article confirms
that there is no simple right to migration. Art. 14.1 reads that
everyone has the right to seek and to enjoy in other countries asylum from
persecution, a text we already touché upon and that would have
been superfluous if there would have been a right to migration.

Migration is a complicated phenomenon. Although many claim
that migration creates a win/win situation, you know, boosting the
GDP of a country and what not, this is far from always true.

Migration is more often than not to be considered a result
of external pressures like (a) economics/ecology, (b) war, (c)
persecution/repression and (d) demography - the pyramid.
These four factors can all be causes for migratory movements. It
is also of importance to emphasize that these four main causes
are interrelated: war has an impact on the economy; demographic
developments may have an impact on the ecological balance, and
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so on. Moreover, there is no need to explain that a gloomy economic
situation may result in tensions between the population at large and
the authorities, resulting in repression, or that a fight on the control
of certain natural resources may result in war. It is also clear that an
increasing population may put pressure on economic developments
(a 3% population increase would need to be off-set by a 7% increase
in GDP). Fairly new is the confirmation of the correlation of the so-
called youth bulge and the likelihood of armed conflict. It has been
submitted by inter alia the NGO Population Action International that
in the case of the 15-29 old representing more than 40% of the adult
population (15 and above), this results in a significant likelihood
of armed conflict: “our analysis suggests that States where young
adults comprised 40% or more of all adults experienced civil conflict
sometime from 1990-2000, 2.3 times the likelihood of countries below that
benchmark.”® Think Lord of the Flies. On the basis of these figures
it could be submitted that a decreasing fertility, combined with a
slimming ‘youth bulge” may create a situation in which peace may
become more likely.

Does Europe Need Migrants?*

Europe lacks a migration policy. Most actors seem to agree
that migration should be considered as a given. Many submit
that migration creates a win/win situation, not only benefiting
the individuals concerned but also the countries of origin and
destination. They refer to ageing, the need for labour and the
usefulness of remittances. However, in this part I argue that
non-migration may yield a far greater dividend than migratory
movements.

Now, on the one hand, the commonly accepted view is that
Western Europe should be eager to absorb workers from the new
EU countries as Europe needs more, not fewer, immigrants. Experts
are more often than not prone to find it difficult to explain why

3 This research excluded countries with persistent or recurring conflict. See: Cincotta, Engelman
and Anastasion: The Security Demography; population and civil conflict after the cold war;
Population Action International (Washington 2003), p. 48. See also the 2002 WHO World
Report on Violence and Health, p. 222.

4 Based on the introductory chapters of Van Krieken's Comnsolidated Acquis, The Hague/
Cambridge/Berlin, 2004.
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one needs immigrants when one does not have enough jobs to
go around. Now, we can focus on low fertility rates, the greying
of the population at large, the baby-boomers on the eve of their
retirement. Yet, it was acknowledged that the EU would need an
average of 6.1 million immigrants a year and that by 2050 some
40% of the then EU population would be recent immigrants or their
offspring. Craig Smith, a NYT journalist, submitted that it would take
concerted, discriminatory policies to prevent the natural demographic flow
of the Arab world’s excess labour to labour-hungry Europe.

Indeed, the enlarged European Union woke up to a challenge.
Is the question — as suggested - not so much whether Europe will
be forced to accept more immigrants, but rather when, how many
and from where? Are journalists, politicians and economists able to
look beyond 2050, willing to face the consequences of reproductive
health, social cohesion, globalization and freedom of movement?
Has enough thought been given to the availability of alternatives?

Europe needs migrants to ensure a prosperous future and should
stop using immigration as a scapegoat for its social problems,
former UN Secretary Kofi Annan said a few years ago. “Migrants
need Europe. But Europe also needs migrants. A closed Europe
would be a meaner, poorer, weaker, older Europe. An open Europe
will be a fairer, richer, stronger, younger Europe — provided you
manage migration well,” he said. He criticised the tone of the
current debate on asylum and immigration in Europe, saying that
migrants and asylum seekers were being vilified and dehumanized.
Asylum systems were overburdened, said Mr Annan, because
many people saw no other channel through which to migrate,
sometimes resorting to human traffickers and falling into the hands
of organised crime. Annan said that helping refugees was a legal
and moral duty and urged the EU to set up a system of sharing
responsibility and ensuring asylum seekers receive fair treatment.
He also urged the EU to offer greater avenues for legal immigration
to Europe for skilled and unskilled workers, for family reunification
and economic improvement - on a temporary and permanent basis.
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The Directives currently in place concern minimum norms, not
harmonization as such. Neither do the Directives contain a clear-cut
policy, not to mention a vision.

- Family reunification (FRD) Council Directive 2003/86/EC of 22
September 2003 on the right to family reunification

- the status of third-country nationals who are long-term residents
(Council Directive 2003/109/EC of 25 November 2003)

- study et al.: Council Directive 2004/114/EC of 13 December
2004 on the conditions of admission of third-country nationals for
the purposes of studies, pupil exchange, unremunerated training
or voluntary service.

- Return (RD) DIRECTIVE 2008/115/EC OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 16 December 2008 on
common standards and procedures in Member States for returning
illegally staying third-country nationals

- the highly qualified: Council Directive 2009/50/EC of 25 May
2009 on the conditions of entry and residence of third-country
nationals for the purposes of highly qualified employment.

- sanctions against employers Directive 2009/52/EC of the
European Parliament and of the Council of 18 June 2009 providing
for minimum standards on sanctions and measures against
employers of illegally staying third-country nationals.

Lack of vision (“Immigration has always been easier to start
than to stop”®)

Asylum has changed over the last 50 years changed from a goal
into a means, from badly needed protection into a safe haven from
where the “struggle’ could be continued, organized, pursued and/
or financed. Similarly, asylum also became the channel to be used in
case legal migration was not an option, in other words not possible.
Many of the asylum seekers were in fact migrants, looking for jobs

5 Coleman’s Cairo+10 contribution: (Keynote address on Population and Development in
Europe during the last decade: an academic’s overview): Facing the 21st Century. New
developments, continuing problems (the full text can be found on the unece.org website).
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and a better future, in itself a legitimate goal albeit that no (human)
right to migration in general has been agreed upon. Now that most
procedures have been streamlined (the economy of procedures stands
central) and information on countries of origin has improved,
resulting in restricted numbers of recognitions, possible profits from
using the asylum channel for migratory purposes have diminished.
The number of would-be migrants entering Europe, however, has
remained stable. To put it bluntly, migrants no longer register as
asylum seekers but join the growing army of illegals, irregulars,
the numbers of which are now calculated at 5-8 million. Europe
needs to determine exactly what it wants. Is migration the answer
to its needs?

Smaller populations

Apart from the idea that bigger populations mean more power
(presumably through larger armed forces or a stronger economy),
there is in principle nothing wrong with decreasing populations.
Of course, people want to become richer, and the fear is justified
that with less “producers’ less products will be on the market. It is
then forgotten that productivity has increased steadily over the last
500 years or so, and there is no reason to suspect that productivity
would suddenly stop doing so. Yet, two important conditions then
need to be met: (i) sufficient creative and innovative engineering
capabilities are to be available to replace labour with capital, that
is to introduce new machineries; and (ii) qualified managers must
introduce better processing and must continuously streamline
procedures. Innovation is the key word, and Europe should invest
heavily in ensuring that the replacement of labour by capital
will remain a major option. Subject to that condition decreasing
populations might still enjoy growing productivity. If only ‘space’
were not such a scarce commodity.°®

Alternatively, it should be appreciated that a yearly increase in a
population by a mere 1% will result in doubling the population in
72 years. For Europe that would mean that by 2100 the EU-27 will

6 Remarkably, the Netherlands, in 2002-2003, combined increased unemployment with
increased productivity.
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have one billion inhabitants, and that the global population will
reach the 25 billion mark by 2150. A prospect that deserves some
thought?

Jobs available, jobs needed

Europe has during the last two centuries moved from mainly
agriculturetomanufacturing and toserviceindustries. Today, thanks
to effective communication and transportation, most production
can take place on far-away shores. What is needed nearby are
health, education, infrastructure and retail. Infrastructure entails
construction (roads, offices, housing) butalso communication (trains,
aircraft, cars, telecom) and general upkeep (repairs, cleaning). Of
the four mentioned here, health and education are least prone to
productivity increases. So, Europe should welcome migrants who
are able to ensure the progress of these sectors, where their expertise
is appreciated and can be put to practical use. The implications in
reality are quite obvious, though. Everyone has heard of the Syrian
migrant, a Professor in Chemistry in Damascus University, who can
find word only as a cab driver in Western Europe.

Back-office

It is probably even more surprising to learn that also moving
so-called back-office activities (keeping files, administration,
accounting, auditing) tolow income countries canbe a very profitable
exercise, that is: profitable to all. The Economist calculated that the
transfer of 1 dollar worth of back office work from the USA to India
would give India 33 dollar cents and the USA no less than $1.12,
making a total profit of 45%. This, it should be added, includes re-
employment.’

The need for highly skilled labour

Europe has become lazy. Most people enjoy early retirement,
36-hour working weeks and 6 weeks annual leave. Moreover, the

7 India: labour: 0.10; profits retained in India: 0.10; suppliers 0.09; central government taxes 0.03;
state government taxes: 0.01. Net benefit to India: 0.33. USA: savings accruing to US investors/
customers: 0.58; imports of US goods and services by providers in India: 0.05; transfer of
profits by US-based providers in India back to US: 0.04; Net direct benefit retained in US 0.67;
Value from US labour re-employed 0.45 — 0.47. Potential net benefit to US: 1.12-1.14. Source:
The Economist, December 13, 2003.
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educational systems have become the victims of their own success.
They produce grades, diplomas and degrees, but not necessarily
the skills and experts Europe truly needs. Europe needs engineers,
not administrators. R&D budgets need to be increased. Of course,
a service industry has different needs and needs different people
than economies based on agriculture or manufacturing. Yet, at a
time when over 400,000 experts found work in the USA, Europe
should rethink its educational and R&D policies. Meanwhile,
Europe might indeed be in need of some highly skilled experts to
bail the European countries out. That type of utilitarian approach
should result in flexibility as to the granting of visas, labour and
residence permits. The successful migrants move on or move
back. The unsuccessful ones more often than not stay put. Policies
reflecting the above deserve to be developed.

CONCLUSION

Therefore, it is this presentation’s broad conclusion that in the
case of migrants staying at home, all parties might be better off -
the individuals as well as the countries of origin and destination.
This is because the transfer of industries, agriculture and back-
office jobs to low income or more productive countries would be
much speedier, which ultimately substantially benefits the global
economic development. It is about moving capital, rather than
moving people.

As far as refugees are concerned, if they fit in within the 1951
Refugee Convention Art. 1 profile, then we have the legal and
moral obligation to preserve those people, coming from war-torn
countries.

According to official data, extracted from reports of UNHCR
Bulgaria, for the past couple of years approximately 10, 000
individuals (along with some meager numbers that ought to be
added from the beginning of the refugee crisis) have received
their refugee status in Bulgaria and have presumably enjoyed in
Western Europe, since a refugee status (not to be confused with
a humanitarian such) gives one the right to travel freely within
Europe. If you calculate the simple ratio of people with refugee
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status (10, 000) over the total population of Bulgaria (approx. 7 mill)
you'll get 0, 001 or a 0.001 refugees per Bulgarian citizen in Bulgaria.
Now, disregarding all that media hype, it is quite easy to conclude
that the refugee wave, as they call it in Bulgaria (unlike in Turkey)
does not pose a serious threat to our country, not to speak of the
fact that every single refugee’s mission in Bulgaria is to actually
get away from Bulgaria. This is hardly the apocalyptic scenario that
Bulgarian media is all about.

I would like to conclude with another practical implication
coming out from an ECHR case study — the El Hirsi case. No matter
how much I am a proponent of the idea that we need to protect
refugees, that we have a moral, legal and historical obligation to do
so, this case essentially gave green light to all North Africa refugees
to seek asylum in Italy. Now, think about a desperate refugee
stuffing all his relatives in an unsafe boat in a desperate attempt to
get to Lampedusa. Now, what is the most likely scenario? Drown in
the Mediterranean? Just some food for thought.
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IMMIGRATION AND REFUGEE LAW
OF THE REPUBLIC OF BULGARIA

Victoria Viktorova MINGOVA"

INTRODUCTION

Good morning/afternoon! I'm Victoria Mingova. I'm a legal
expert in the Constitutional Court of the Republic of Bulgaria. My
report contains a brief overview of the general structure of the
institutional and law-enforcement system in Bulgaria in the field
of migration, asylum and integration and some decisions of the
Constitutional Court of the Republic of Bulgaria.

1. INSTITUTIONAL FRAMEWORK

The structure of the main state institutions responsible for the
implementation of migration and asylum policies consist of the
following government ministries:

A. The National Council on Migration and Integration

The National Council was established in February 2015 and is
a collective consultative body for formulating and coordinating
the implementation of state policies in the field of migration and
integration of foreigners seeking or having received protection in
the Republic of Bulgaria.

* The Ministry of Interior

The Ministry has two main structures with competencies on
migration issues:

- The Migration Directorate is responsible for coordinating
migration processes and developing migration policy as

" Legal Advisor, Constitutional Court of Bulgaria.
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well as regulating and controlling the migration of third-
country nationals residing in Bulgaria;

- General Directorate Border Police is responsible for border
control, protection of state borders and for countering
illegal migration and trafficking in human beings.

* The Ministry of Labour and Social Policy

The Ministry is responsible for formulating and implementing
policies for the admission of third-country nationals to the labour
market in the country.

* The State Agency for Refugees

The State Agency is a specialized state authority for providing
protection and integration to refugees in Bulgaria. The Chairman
of the Agency for refugees manages, coordinates and controls the
implementation of state policy in relation to granting of refugee
status or humanitarian status to foreigners in the Republic of
Bulgaria. The State Agency for Refugees organizes activities for
social, medical and psychological assistance to asylum-seekers and
assistance for integration of foreigners with refugee or humanitarian
status in the country.

* Commission for Protection against Discrimination

The Commission is an independent specialized state body
tasked with the prevention of discrimination, protection against
discrimination and for ensuring equal opportunities.

* The Asylum Committee to the President of the Republic of
Bulgaria

The Asylum Committee is a unit to the Vice-President of the
Republic of Bulgaria, to whom the President assigns the functions
to grant asylum. The Asylum Committee shall make substantiated
proposals regarding the decision on any asylum application sent to
the President of the Republic of Bulgaria.
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2. NATIONAL LEGISLATION RELATED TO ASYLUM AND
MIGRATION

The national legislation of the Republic of Bulgaria includes
all Community acts related to migration and asylum. They are
reflected in a number of legal acts in primary and secondary internal
legislation.

The main laws related to the implementation of the asylum and
migration policy in Bulgaria are:

¢ The Constitution of the Republic of Bulgaria
¢ Law on Asylum and Refugees
¢ Law on Foreigners in the Republic of Bulgaria

* The Penal Code (regarding the penalties for illegal
migration and trafficking in human beings)

¢ Civil Registration Act
* Bulgarian Citizenship Law
* Law on Combating Trafficking in Human Beings

¢ Law on the Entry, Residence and Departure of the Republic
of Bulgaria the citizens of the European Union and members
of their families

* Regulations, organizational regulations of the competent
institutions and laws on health, education and other areas
that have specific provisions to migrants.

A. National Policy on Migration, Asylum and Integration

The existing national policy on migration, asylum and integration
in Bulgaria is based on National Strategy on Migration, Asylum and
Integration for 2015 — 2020. The strategy sets a list of priorities for
national policy in the field for the years from 2015 to 2020.

In the first place, it prioritizes the security of the external borders
of the European Union. Bulgaria continues to aspire to join the
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Schengen Area and the focus on the fight against illegal immigration
remains a top priority in its policy.

The next group of priorities concerns the establishment of a
functioning asylum system that involves a fair and transparent
procedure for determining the need for international protection
and effective integration support to individuals.

Thirdly, the strategy establishes priorities for the good
management of the legal immigration of third country nationals, as
well as the voluntary return of illegally residing migrants.

B. Types of Protection Provided by the Republic of Bulgaria to
Foreigners

The protection provided by the Republic of Bulgaria to foreigners,
shall include asylum, international protection and temporary
protection:

* Asylum granted by the President of the Republic of
Bulgaria to aliens who have been persecuted due to their
beliefs or activities in support of internationally recognized
rights and freedom:s.

* International protection

- Refugee status granted by the President of the State
Agency for Refugees in line with the criteria set out in
the 1951 Geneva Convention and the Law on Asylum
and Refugees;

- Humanitarian status granted by the President of
the State Agency for Refugees to an alien whose
life, security and freedom are threatened due to an
armed conflict or danger of torture or other forms
of inhuman and degrading treatment, as well as for
other humanitarian reasons.

¢ Temporary protection shall be granted by the Council of
Ministers for a certain period, in case of mass refugees’
influx who are forced to leave their state of origin due to
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armed conflict, civil war, foreign aggression, violation
of human rights or heavy violence in the territory of the
respective state or in an individual region thereof, and who
because of this cannot return there.

C. Differences between Immigrants and Refugees According to
the National Law

The public debate in Bulgaria in relation to the increased number
of persons in need of international protection, at present does not
differentiate between irregular migration and the right to seek
asylum. Journalists and politicians use the terms ‘migrants” and
‘refugees’ interchangeably. Thus, there is little awareness that
refugees have no other choice, but to use the ‘services” of human
smugglers and to cross the border illegally in order to exercise their
internationally recognized right to seek asylum. Asylum seekers
often become the object of state measures to counter irregular
migration.

e Immigrants voluntarily leave their country of origin
in search of better employment and development
opportunities. They can return to their homeland as
they avail themselves of the protection of their national
government and the rights laid down by law.

* Refugees avail themselves of protection under international
law due to a well-founded fear of persecution in their
country of origin. Granting protection to refugees amounts
to saving their life.

Who Is An “Asylum Seeker” According To The National Law?

Unlike immigrants, asylum seekers do not leave their states
voluntarily and on their own will for economic, family or educational
reasons. The asylum seeker is an individual who is forced to flee
his country of origin due to fear of persecution, violation of basic
human rights or a threat to his life and security by reason of an
armed conflict or a natural disaster.
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For the above reasons, such an individual seeks protection in
another state in order to ensure protection against harm for himself/
herself or his/her family. In Europe this special type of residence is
called “international protection”. For the purpose of international
protection, the individuals who flee their country of origin for
the above reasons may receive this special residence permit, even
if they do not meet the usual requirements for legal migration —
holding a regular passport, visa or crossing the border only via the
designated points.

The states of the European Union apply a common system
for granting this special type of residence permit, called CEAS
(Common European Asylum System). The person seeking asylum
and protection is called an applicant for international protection
in the EU states.

D. Who Is “A Refugee” According to the National Law?

In accordance with the Law on Asylum and Refugees of the
Republic of Bulgaria:

“A refugee is an alien who has a well-founded fear of being
persecuted due to his: race; religion; nationality; membership of a
specific social group; political opinion and/or belief, who is outside
of the country whose national he is or, if stateless, outside the
country of his permanent residence, and who, for those reasons,
cannot or does not want to avail himself of the protection of that
country or return thereto.”

Pursuant to the law, the Bulgarian state grants refugee status
to a foreigner who has a well-founded fear of persecution due to
his/her race, religion, nationality, membership of a social group or
political opinion and, for these reasons, is unable or unwilling to
avail himself/herself of the protection of his/her country of origin
or return to it.

Therefore, a foreigner must meet the requirements and grounds
laid down in the law in order to be granted and receive refugee
status in Bulgaria.
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Upon receiving refugee status, a foreigner acquires the rights
which the Bulgarian legislation guarantees to the beneficiaries of
this status.

E.Procedures for Granting Asylum and International Protection

A foreigner who requests asylum shall file a written application
to the President of the Republic of Bulgaria. If the application is filed
with another state body he shall be obliged to send it immediately
to the President.

Every foreigner has the right to apply for international protection,
in person, in each of the territorial units of State Agency for Refugees
with the Council of Ministers. The submission of an application for
provision of international protection may be done either before the
specialised administration, the State Agency for Refugees, or before
any other government institution or state authority. Therefore,
application for provision of international protection can be claimed
on the territory, at borders before the Border Police staff, or in
detention centres before the Migration Directorate staff, either of
which are obligated to refer it immediately to the State Agency for
Refugees'.

Since 25 December 2015, the Agency is required to formally
register the referred applications no later than 6 working days from
their initial submission before another authority. The application
should be made within a reasonable time after entering the country,
except in the case of irregular entry/residence when it ought to be
made immediately?, otherwise it could be ruled out as manifestly
unfounded®. If the application is made before a state authority other
than the State Agency, status determination procedures cannot
legally start until the foreigner is physically transferred from the
border or detention centre to any of the Agency’s reception centres
for the so-called registration to lodge the claim “in person”*.

Article 58 (4) Law on Asylum and Refugees (LAR).
Article 4 (5) LAR.

Article 13 (1) (11) - (12) LAR.

Article 61 (2) LAR.

B W N =
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The State Agency for Refugees is competent to grant or reject
either of the two types of international protection; refugee status
or subsidiary protection (“humanitarian status”). In case of mass
influx where individual asylum applications cannot be processed, a
temporary protection status is granted by the government following
a collective decision made by the European Union Council®. These
forms of individual or collective protection can be applied without
prejudice to the authority of the Bulgarian President to grant
asylum to any foreigner based on the national constitution, if he or
she is persecuted for convictions or activities undertaken in order to
protect internationally recognised rights or freedoms®.

As of 16 October 2015, the international protection procedure
stages are unified in one, single regular procedure’. Dublin and
accelerated procedures are now considered as non-mandatory
phases of the status determination, applied only by a decision of
the respective caseworker, if and when information or indications
are available to either engage the responsibility of another Member
State to determine the international protection application in
question®, or to consider the international protection application as
manifestly unfounded respectively®.

Admissibility procedure: The 2015 amendments to the Law
on Asylum and Refugees took the admissibility criteria out of
the accelerated procedure’s assessment thus introducing the
admissibility assessment as a separate admissibility procedure that
could be applied during the status determination’. An application
can be deemed inadmissible if the applicant has been granted
protection or a permanent residence permit in another European

5 Article 2 (2) LAR.

Article 27 (1) LAR in conjunction with Article 98 (10) Bulgarian Constitution.

7 Before the amendments of the law in the end of 2015 asylum applications in Bulgaria could be
examined in 3 stages, respectively: 1) Dublin procedure (whether the asylum application will
be examined by Bulgaria or another EU member state); 2) accelerated procedure (combined
examination of both admissibility and manifestly unfounded grounds); and, 3) regular
procedure (status determination on the merits of the application). If the asylum application
was rejected at a former phase, the latter was inapplicable unless the rejection has been
revoked by a court.

8 Article 67b (2) LAR.

9 Article 70(1) LAR

10 Article 13(2) LAR.

[*)}
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Union Member State or “safe third country”. A new admissibility
assessment has also been introduced with respect to subsequent
applications which provides the opportunity to consider their
admissibility based on a preliminary examination whether new
elements or findings have arisen or been presented by the applicant
relating to his personal situation or country of origin'.

Accelerated procedure: The accelerated procedure presently is
applied by a decision of the respective caseworker, if and when
there is information or indications to consider the application as
manifestly unfounded based on a number of different grounds'.
A decision should be taken within 10 working days from
lodging, otherwise the application has to be examined under the
regular procedure. The accelerated procedure is not applicable to
unaccompanied children.

Regular procedure: The regular procedure (titled under the
law as a “general procedure”) requires detailed examination of the
application on its merits. A decision should be taken within 4 months
from the lodging of the application but this deadline is indicative,
not mandatory. After the 2015 reform, the deadline can be extended
by 9 more months with an explicit decision in this respect by the
Head of the State Agency®, but in any case the Agency is obligated
to conclude the examination procedure within a maximum time
limit of 21 months from the lodging of the application'.

Appeal: The appeal procedure mirrors the non-mandatory
stages of administrative status determination:

* Dublin/Subsequent application: A non-suspensive appeal
must be submitted within 7 days to the Administrative Court
of Sofia, which has exclusive competence, in one instance';

* Accelerated procedure: A suspensive appeal must be
submitted within 7 days to the territorially competent
Regional Administrative Court, in one instance.

11 Articles 75a to 76c LAR; Article 76d in conjunction with Article 13(2)(4) LAR.

12 Article 70(1) LAR. The 14 applicable grounds are set out in Article 13(1) LAR.

13 The State Agency for Refugees is managed by a Chairperson: Article 46 et seq. LAR.
14 Article 75(4) and (5) LAR.

15 Article 84(4) LAR.
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* Inadmissibility/Regular procedure: A suspensive appeal
must be submitted within 14 days to the territorially
competent Regional Administrative Court.

An onward appeal to the Supreme Administrative Court is
possible for inadmissibility decisions and negative decisions
taken in the regular procedure. In Dublin cases, subsequent
applications and decisions taken under the accelerated procedure,
only one appeal instance is applicable.

Legal aid can be granted by the court, if requested. All courts
in all types of appeal procedures can revoke entirely the appealed
administrative decisions and give mandatory instructions as to how
the case must be decided at the first instance by the State Agency
foe Refugees. However, the courts do not have powers to grant
protection directly or to sanction the Agency, if their instructions are
not observed while reverted asylum applications are re-considered.
The courts can only proclaim the re-issued decision as null and void
after a new appeal procedure, if it ignores the previous instructions
of the court.

F. Who Is “An Immigrant” According to the National Law?

Any individual has the right to reside in, leave and return to
the state of his citizenship. The immigrant is a person who has left
his country in order to permanently settle in another state. Where
people leave their state, they are called “emigrants”, and where
they enter a foreign state, they are called “immigrants”. The reasons
for immigrating into another state may vary - employment, setting
up a family or education. Irrespective of the reasons, however,
immigrants leave their country to settle in another state on their
own will and by their own decision without being forced to do so
by other individuals or factors.

By way of law the states are not under the obligation to receive
individuals who are not their citizens on their territory. Immigration
is limited to the requirement for certain reasons to be available
based on which the foreigner may be allowed to enter and stay for
the purpose of permanent residence in a foreign state without being
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its citizen. This change of residence from one’s state into another
one may take place only if the requirements, conditions and rules
introduced by the laws of the latter are observed. These rules are
referred to as an immigration regime.

Legal (regular) immigrants are foreigners from other states who
have received permission by the Bulgarian authorities to enter (a
visa) and to stay (residence) on the territory of Bulgaria.

In order to receive permission for legal residence, the immigrant
must enter Bulgaria with a special visa (visa D). The tourist visa
(visa C) entitles its holder only to a short-term stay of up to 3 months
without the right to request a longer-term residence.

The longer-term residence can be prolonged (up to 1 year), long-
term (up to 5 tears), and permanent (no fixed term). As each type of
residence is conditional on specific requirements, the immigrant has
to submit documents which prove that he meets these requirements.
It is only legal immigrants with a long-term or permanent residence
that are entitled to employment. Furthermore, legal immigrants
have the right to travel to other European states, as long as they
observe certain requirements and rules.

In Europe most states are united in the European Union. The
states of the European Union apply common rules regarding the
entry and stay of foreigners from states outside the European
Union. Some European states do not exercise control over the
national borders with other European states (Schengen area), which
does not apply to the borders between the European Union and the
states outside the Union (the so-called “external borders”) where
the passports and visas of all passengers are subject to control.

If an immigrant has entered Bulgaria or another European
state without a passport, a visa or has not entered via the points
designated for that purpose, and has thus crossed the border
without the permission of the border authorities, he is treated as an
illegal immigrant (irregular immigrant).

Illegal immigrants are not allowed to stay in Bulgaria. The
Bulgarian authorities have the right to forcefully remove them
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from the national territory without their consent - this procedure is
called “deportation”, if the authorities assess an illegal immigrant
as posing a threat to the national security or public order, a removal
procedure, called “expulsion”, is applied.

In the event of both procedures with respect to illegal immigrants,
an entry ban is imposed, the so-called “black stamp”. The entry ban
may cover a period of up to 5 years in cases of deportation or up to
10 years in cases of expulsion.

In addition, the authorities have the right to detain an illegal
immigrant from 6 up to maximum 18 months, if time is needed to
ensure the arrangements for the removal from the country — for
example, due to the need for a laissez-passer to be issued in case the
passport is missing.

The deportation, expulsion and detention orders can be appealed
before a court; however, the court can overturn them only if such
orders were issued by mistake or in violation of the law.

The deportation and entry ban orders issued in respect of an
illegal immigrant are valid across all the states of the European
Union. This is why the authorities always take fingerprints from
illegal immigrants, which are recorded in a special internet
database called EURODAC. All the EU states have access to this
database. Even if an illegal immigrant flees into another European
state and identifies himself with an assumed identity or uses forged
documents, the authorities of that state will be able to immediately
establish that a deportation order has been issued with respect to
him. The entry ban imposed excludes the possibility to receive a
visa for any EU state over the whole period of the ban. The only
way for the illegal immigrant to avoid the entry ban is the consent
to voluntary return to his country of origin.

3. INTEGRATION POLICYIN THE REPUBLIC OF BULGARIA

Integration policy for migrants in the country is conducted in
accordance with the common basic principles on Integration of
Immigrants into the European Union. The balance between rights
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and obligations of migrants in the Republic of Bulgariais guaranteed.
Integration policy is anintegral part of the state policy of our country.
The Republic of Bulgaria has modern, well developed and effective
legislation in the field of equal opportunities, social inclusion and
non-discrimination, which is fully in line with European standards.
The national legislation implements the provisions of the European
Equality Directives by regulating the protection of all individuals
on the territory of the Republic of Bulgaria against all forms of
discrimination and at the same time assists in its prevention and
establishes measures for equality of opportunity.

A. Decisions of the Constitutional Court

In the light of the above, I shall present to you certain decisions
of the Constitutional Court of the Republic of Bulgaria on Equality
and the Principle of Non-Discrimination.

According to Article 6 of the Constitution, all persons are born
free and equal in dignity and rights. All citizens shall be equal before
the law. There shall be no privileges or restriction of rights on the
grounds of race, national or social origin, ethnic self-identity, sex,
religion, education, opinion, political affiliation, personal or social
status or property status. The term “citizens” refers to all individuals
to whom this Constitution applies and according to Article 26, par.
2 of the Constitution foreigners residing in the Republic of Bulgaria
shall be vested with all rights and obligations proceeding from the
Constitution, except those rights and duties for which Bulgarian
citizenship is required by this Constitution or by another law.

In Decision Ne 14 of 1992 on Constitutional Case No 14 of 1992, the
Court interpreted the provision of Art. 6, par. 2 of Constitution — the
equality of citizens before the law as a constitutional principle which
is fundamental to the civil society and to the State. This principle is
common to the entire legal system of the Republic of Bulgaria. It is the
basis for the interpretation and application of the Constitution and the
legislation. In order to ensure the general principle of the equality of all
citizens before the law, Art. 6, par. 2 refers to certain signs may not give
rise to unequal treatment — race, nationality, ethnic origin, gender, origin,
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religion, education, beliefs, political affiliation, personal and social status,
or property status. Constitution has explicitly bans on the aforementioned
grounds. They are legally inadmissible as grounds for restriction of the
rights or privileges.

Decision Ne 2 of 1998 on Constitutional Case No 15/97 in response to
50 Members of the 38th National Assembly ruled that the provisions of the
Framework Convention on the Protection of National Minorities comply
with the Constitution of the Republic of Bulgaria.

The rights and freedoms listed in the Convention are duly provided for
and correspondingly protected in the Constitution. They are recognized to
every individual regardless of his or her national identity.

The content of the rights and freedoms that are treated both in the
Convention and the Constitution is determined by the modern standards
of fundamental human rights.

The Constitutional Court recalled that respect for territorial integrity
is a fundamental principle in international law and is also a fundamental
principle enshrined in Art. 2 para 2 of the Constitution. The exercise of
rights and freedoms under the Convention is possible and admissible only
when this principle is strictly abided by both under the Convention and
the Constitution.

The Constitutional Court concluded that the Convention provisions do
not affect the principle of national unity that the Constitution proclaims.
National unity does not exclude religious, language or ethnic differences
among the citizens of the Republic of Bulgaria.

In Decision Ne 4 of 2001 on Constitutional Case Ne 15/2000 fifty-five
Members of the 38th National Assembly challenged Art. 47 para 1 of
the Law on Foreign Nationals in the Republic of Bulgaria on the basis
of Art. 149 para 1 subpar. 2 and 4 of the Constitution, claiming that the
provision is in contravention to the Constitution and is not compliant
with the European Convention for the Protection of Human Rights and
Fundamental Freedoms (the Convention).

The challenge was turned down as it did not receive the majority of
more than half of the votes of all justices required under Art. 151 para 1
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of the Constitution. The Constitutional Court could not pass a ruling to
cover both challenges and treated them separately.

The provision challenged reads that the coercive administrative
measures in Arts. 40-47 of the Law on Foreign Nationals in the Republic
of Bulgaria concern the national security and shall be non-appealable.
Some of the Constitutional Court justices handed down the opinion that
certain administrative acts shall not be subject to court supervision and
the justification for that shall be the national security. Art. 120 para 2
of the Constitution provides for the non-supervision of legality. The
exception has been codified to protect a Constitution-proclaimed value like
national security to which both the Constitution and the Convention give
primacy over citizens’ fundamental rights. The exception does not divest
the persons affected of the right to take the matter to a superior authority
as per Arts. 45 and 56 so as to supervise the respective administrative act
(out-of-court supervision). Therefore the provision is not discordant with
the Constitution or the Convention.

The rest of the Constitutional Court justices handed down the opinion
that Art. 47 para 1 of the Law on Foreign Nationals in the Republic of
Bulgaria was in contravention to the Constitution. The provision reads
that the acts listed shall not be contested judicially or administratively,
which abridges the right to defence as per Art. 56 and Art. 120 para 2 of the
Constitution. Moreover, the abridgement is not commensurate with the
need of national security defence, which is guaranteed sufficiently by the
possibility for immediate execution of administrative acts and an appeal
will not eliminate this possibility.

Further, the latter opinion assumes that the coercive administrative
measures in pursuance to Arts. 40-47 of the Law on Foreign Nationals in
the Republic of Bulgaria may violate Convention-proclaimed rights and
freedoms. The provision challenged though, in contravention to Art. 13
and Protocol 7 of the Convention, divests the persons affected of the right to
defence in courts when facing national authorities. As regards the balance
of rights and freedoms and the public interest, it is to be judged on a case-
by-case basis and by a court or an agency independent of the Executive.

In Decision No 21 of 1996 on Constitutional Case No 19/1996 the
Constitutional Court concluded that the Constitution guarantees the
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right of everyone to express their opinions and to disseminate it by word
- written or oral, by sound, image or otherwise. There is no constitutional
limitation on the language in which this right may be exercised. Moreover,
there is a constitutionally established right for citizens for whom Bulgarian
is not native language - to use their own language. At the same time, the
Constitution guarantees the right of everyone to “develop their culture in
accordance with their ethnicity” - Art. 54, para. 1 of the Constitution. This
right corresponds to the basic constitutional principle in Art. 6, para. 2 of
the Constitution that “no restrictions on rights or privileges based on race,
nationality, ethnicity ... are permitted”.

In Decision N 4 of 2014 on Constitutional Case N 12/2013 the
Constitutional Court exposes that Art. 6, para 2 of the Constitution
reads that all citizens shall be equal before the law and that there shall
be no privileges or restriction of rights on the grounds of race, national
or social origin, ethnic self-identity, sex, religion, education, opinion,
political affiliation, personal or social status or property status. The
equality of citizens before the law is their fundamental right that recurs
in other Constitution articles, Art. 19, para 2 and Art.121, para 1 that the
Submission refers to.

The principle of equality stands for equality of citizens before the law and
for the prohibition against discrimination on the grounds as enumerated
in the Constitution. The law may provide for a differentiation with respect
to the same right or responsibility, yet this is not tantamount to a breach
of the principle of equality before the law if the differentiation is based on a
definite criterion and if all subjects of law within the respective group meet
the criterion.

4. CONCLUSION

Integration is an interactive process between immigrants and
the host society. For immigrants, integration means the process
of learning about a new culture, acquiring rights and obligations,
gaining access to positions and social status, building personal
relationships with members of the host society and establishing
of a sense of belonging and identification with the host society.
For the host society, integration means opening up institutions
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and granting equal opportunities for immigrants. The better
the relationship between institutions and immigrants, the more
adequate policies are for their integration. The explicit goal of
many empowerment measures is often to help immigrants to have
their voice heard and to play an active role in the development of
policies. Networking in different platforms is often an essential tool
for migrant empowerment.
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THE CASE-LAW OF THE EUROPEAN COURT OF
HUMAN RIGHTS UNDER ARTICLE 3 OF THE
EUROPEAN CONVENTION ON HUMAN RIGHTS
REGARDING THE EXPULSION OF FOREIGN NATIONALS

Mehves BINGOLLU KILCI'

I. ARTICLE 3 OF THE CONVENTION IN GENERAL
A. Absolute Nature of Prohibition of Torture
Article 3 reads:

“Prohibition of Torture”

No one shall be subjected to torture or toinhuman or degrading
treatment or punishment.”

This very short text has given rise to an enormous amount of
judgments by the European Court of Human Rights (“the ECtHR”),
including judgments concerning expulsion of foreign nationals.
Article 3 is one of the most fundamental values of democratic
societies, maybe the most fundamental. The ECtHR has held
on many occasions that the European Convention on Human
Rights (“the ECHR”) prohibits torture and inhuman or degrading
treatment or punishment in absolute terms. Hence, even in the
most difficult circumstances, such as the fight against terrorism and
organised crime, ill-treatment or torture cannot be tolerated. There
is no exception to this prohibition and even in the event of a public
emergency threatening the life of the nation it is not possible for the
Contracting States to derogate from their obligations under Article
3. Besides, the prohibition is absolute irrespective of the victim’s
conduct (Labita v. Italy [GC], no. 26772/95, § 119, ECHR 2000-1V).

Legal Expert, European Court of Human Rights.
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B. “Torture and Inhuman or Degrading Treatment or
Punishment”

For a treatment to be considered as ill-treatment by the ECtHR,
it must attain a minimum level of severity. Brutality in police
custody or in prison may constitute torture or inhuman treatment
depending on all the circumstances of the case, such as the duration
of the treatment, its physical or mental effects and, in some cases,
the sex, age and state of health of the victim. Similarly, imposition
of a death sentence following an unfair trial and detention in poor
conditions of detention are also considered to be ill-treatment.
Stoning to death and corporal punishment were considered to be
inhuman punishment (see Ireland v. the United Kingdom, 18 January
1978, Series A no. 25; Tyrer v. the United Kingdom, 25 April 1978,
Series A no. 26; Jabari v. Turkey, no. 40035/98, ECHR 2000-VIIL; Peers
v. Greece, no. 28524/95, ECHR 2001-11T; Ocalan v. Turkey [GC], no.
46221/99, ECHR 2005-1V; Bouyid v. Belgium [GC], no. 23380/09,
ECHR 2015).

II. APPLICATION OF ARTICLE 3 IN EXPULSION CASES

How does Article 3 come into play in the context of expulsion of
foreign nationals from a Contracting State?

As we all know, according to the general principles of
international law, States have the right to control the entry, residence
and expulsion of foreign nationals. The ECtHR has reiterated this
principle on many occasions (Hirsi Jamaa and Others v. Italy [GC],
no. 27765/09, ECHR 2012). However, it has also stated that the
expulsion of a foreign national by a contracting state may engage the
responsibility of that State under Article 3 of the Convention, where
substantial grounds have been shown for believing that the person
in question, if deported, would face a real risk of being subjected
to treatment or punishment contrary to Article 3 in the destination
country. In these circumstances, Article 3 implies an obligation not
to deport the person in question to that country (see Saadi v. Italy
[GC], no. 37201/06, ECHR 2008).

Hence, when we look at what the ECtHR has stated as the
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conditions for engaging a State’s responsibility under Article 3 in
expulsion cases, we will see the following:

¢ First, the element of “risk”; and

* Second, the existence of “substantial grounds” for believing
that there is a real risk which is about the evidentiary standards in
such cases.

III. THE ELEMENT OF “RISK OF ILL-TREATMENT” IN
EXPULSION CASES

A. A “Real” Risk of I1l-Treatment

As regards the “real risk”, it should be noted at the outset that
the term “real” carries importance. When an applicant applies to
the ECtHR, it is not enough for him or her to show that there is only
a possibility of a risk. The risk must be real.

B. Source of the Risk

The risk does not have to emanate from State authorities. It may
also emanate from persons or groups of persons who are not public
officials. In such a case, the European Convention may apply on
two conditions:

* It must be shown that the risk is real; and

* It must also be shown that the authorities of the receiving
State do not or cannot remove the risk by providing appropriate
protection.

An example is the case of J.K. and Others v. Sweden ([GC], no.
59166/12, ECHR 2016).

C. Personalised Risk / Group Membership / General Violence

In principle, an applicant applying to the ECtHR must show
that he himself or she herself runs the risk of ill-treatment. (see, for
example, Jabari v. Turkey above). The ECtHR examines the general
situation in the destination country as well as the applicant’s
personal circumstances.
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In cases where an applicant alleges that he or she is a member
of a group systematically exposed to a practice of ill-treatment, the
protection of Article 3 of the Convention enters into play when it is
established:

¢ that there are serious reasons to believe in the existence of the
practice in question;

* his or her membership of the group concerned.

In such circumstances, the ECtHR would not insist that the
applicant show the existence of further special distinguishing
features. For instance, in the case of Salah Sheekh v. the Netherlands
(no. 1948/04, 11 January 2007) the applicant was a member of a
minority ethnic group in Somalia which was systematically targeted
by another group. The applicant himself had been ill-treated and
his family members were raped and killed by militia in Somalia.
The ECtHR, having noted that the applicant was a member of that
ethnic group, considered that his removal to Somalia would be in
violation of the Convention.

In another case against Russia, in the case of Mamazhonov v.
Russia (no. 17239/13, 23 October 2014), the ECtHR noted that it
had found a breach of the prohibition of torture in all the cases
before it concerning extradition or expulsion of Uzbek nationals
from Russia to Uzbekistan who were prosecuted for religious
or political extremism because there were credible reports and
information showing that those people were systematically ill-
treated in Uzbekistan. The ECtHR observed that the applicant was
also charged with extremism. It then concluded that his extradition
would be in breach of Article 3 of the Convention.

Along with personalised risk and membership of a group there
is a third scenario: Generalised violence. For the ECtHR, a real
risk of ill-treatment may be established when there is a general
violence in the destination country. However, the ECtHR made it
clear that it would adopt such an approach only in extreme cases
of violence. That is to say when there is a real risk of ill-treatment
simply by virtue of an individual being exposed to such violence
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on return. Very good examples of this scenario are the cases of L.M.
and Others v. Russia (nos. 40081/14 and 2 others, 15 October 2015)
and S.K. v. Russia (no. 52722/15, (14 February 2017). The applicants
in those two cases were Syrian nationals and the cases concerned
expulsion of those applicants to Syria following the armed conflict
had started there. The ECtHR noted that the applicants were from
Aleppo and Damascus, where particularly heavy fighting was
raging. It also noted that there were reports of indiscriminate use of
force, indiscriminate attacks against civilians and civilian objects. It
therefore found that the applicants’ removal to Syria would amount
to a breach of article 3 of the Convention.

(for the assessment of the ECtHR regarding Mogadishu/Somalia
see Sufi and Elmi v. the United Kingdom (nos. 8319/07 and 11449/07,
28 June 2011) when indiscriminate violence existed; and K.A.B. v.
Sweden (no. 886/11, 5 September 2013) after the level of violence
decreased in Mogadishu).

D. Indirect Removal

The indirect removal of a foreign national to an intermediary
country does not affect the responsibility of the expelling Contracting
State to ensure that he or she is not, as a result of its decision to
expel, exposed to treatment contrary to Article 3 of the Convention.
For instance in Abdolkhani and Karimnia v. Turkey (no. 30471/08, 22
September 2009), the applicants were Iranian nationals who fled
their country. The ECtHR held that they should not be sent to Iran
where they risked ill-treatment and also not to Iraq because the risk
of them being sent to Iran from Iraq was also real.

E. Internal Flight Alternative

Similar considerations apply in the scenario of internal flight
alternatives. The Expelling State may allege that an applicant is not
deported to a “dangerous” area but a safe area in the destination
country. In such circumstances, the expelling Contracting State still
has the responsibility to ensure that the applicant is not, as a result
of its decision to expel, exposed to treatment contrary to Article
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3 of the Convention. Therefore, for relying on an internal flight
alternative, certain guarantees have to be in place: The person to be
expelled must be able to

e travel to the area concerned,
* gain admittance and,
¢ settle there.

For instance in the case of N.M.B. v. Sweden (no. 68335/10, 27 June
2013), the ECtHR considered that expelling an Iraqi Christian who
was originally from Bagdad to the Kurdistan Region in Iraq was
acceptable.

F. Diplomatic Assurance

Then there is the question of diplomatic assurances. In some
cases, the expelling States argued before the ECtHR that they had
obtained diplomatic assurances from the receiving State for good
treatment of the applicants or for non-application of death penalty
etc.

The ECtHR examines these diplomatic assurances in each case
where the State makes the claim. Existence of such an assurance
is not sufficient for the ECtHR. For instance in the case of Baysakov
and Others v. Ukraine (no. 54131/08, 18 February 2010), the ECtHR
did not accept the assurance provided by the Office of the General
Prosecutor of Kazakhstan that the applicant would not be tortured.
The ECtHR noted that there were credible reports that political
opponents were tortured in Kazakhstan and there was no system of
prevention of torture at the time. Besides, the General Prosecutor was
not empowered to give such an assurance. The ECtHR also noted
that because there was no effective system of torture prevention,
it was difficult for it to see whether such assurances would be
respected. On the other hand, in the same case the ECtHR accepted
the General Prosecutor’s assurance that he would not request death
penalty in the applicant’s trial (see also Saadi v. Italy (above) where
the Italian Government asked the Tunisian Government to provide
assurance that the applicant would not be ill-treated if returned
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and where the Tunisians referred to national laws and international
obligations only. The ECtHR did not accept that statement as an
assurance; and Othman (Abu Qatada) v. the United Kingdom (no.
8139/09, ECHR 2012 (extracts)), in which where the ECtHR accepted
the diplomatic assurance given by the Jordanian Government to the
United Kingdom Government).

G. Procedural Duty on the State to Examine the Risks

The last point with regard to the element of risk, is the obligation
of the State authorities to examine the risk of their own motion. In
its judgment of F.G. v. Sweden ([GC], no. 43611/11, ECHR 2016) the
ECtHR held:

“... in relation to asylum claims based on an individual risk, it
must be for the person seeking asylum to rely on and to substantiate
such a risk. Accordingly, if an applicant chooses not to rely on or
disclose a specific individual ground for asylum by deliberately
refraining from mentioning it, be it religious or political beliefs,
sexual orientation or other grounds, the State concerned cannot be
expected to discover this ground by itself. However, considering the
absolute nature of the rights guaranteed under Articles 2 and 3 of
the Convention, and having regard to the position of vulnerability
that asylum seekers often find themselves in, if a Contracting State
is made aware of facts, relating to a specific individual, that could
expose him to a risk of ill-treatment in breach of the said provisions
upon returning to the country in question, the obligations incumbent
on the States under Articles 2 and 3 of the Convention entail that
the authorities carry out an assessment of that risk of their own
motion. This applies in particular to situations where the national
authorities have been made aware of the fact that the asylum seeker
may, plausibly, be a member of a group systematically exposed to
a practice of ill-treatment and there are serious reasons to believe in
the existence of the practice in question and in his or her membership
of the group concerned...”
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IV. ASSESSMENT OF THE RISK AND BURDEN OF PROOF

So at the beginning of my speech, I mentioned the following
passage from the judgment of Saadi v. Italy:

“Expulsion of a foreign national by a contracting state may engage
the responsibility of that State under Article 3 of the Convention
where substantial grounds have been shown for believing that
the person in question, if deported, would face a real risk of being
subjected to treatment or punishment contrary to Article 3 in the
destination country.”

When a case comes before the ECtHR, how does the Court assess
if there is a real risk of ill-treatment and what kind of elements does
it use for its assessment? Who shows the substantial grounds for
believing that there is a real risk?

The ECtHR has repeatedly stated that it is in principle for the
applicant to adduce evidence capable of proving that there are
substantial grounds for believing that, if the measure complained of
were to be implemented, he or she would be exposed to a real risk
of being subjected to treatment contrary to Article 3; and that where
such evidence is adduced, it is for the Government to dispel any
doubts about it (see, for example, Saadi v. Italy [GC], no. 37201/06,
ECHR 2008 and F.G. v. Sweden, [GC], no. 43611/11, ECHR 2016).

In the case of asylum seekers in particular, owing to the special
situation in which asylum-seekers often find themselves, it is
frequently necessary to give them the benefit of the doubt when
assessing the credibility of their statements and the documents
submitted in support thereof. Yet when information is presented
which gives strong reasons to question the veracity of an asylum-
seeker’s submissions, the individual must provide a satisfactory
explanation for the alleged inaccuracies in those submissions. Even
if the applicant’s account of some details may appear somewhat
implausible, the ECtHR has considered that this does not necessarily
detract from the overall general credibility of the applicant’s claim

(ibid.).
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The ECtHR has also repeatedly stated that if it finds it necessary,
it may obtain relevant materials proprio motu. Those materials may
be domestic materials as well as materials originating from other
reliable and objective sources such as, for instance, other Contracting
or non-Contracting States, agencies of the United Nations and
reputable non-governmental organisations.

V. CONCLUSION

The ECtHR keeps receiving applications from foreign nationals
whose expulsion from member States is planned or who have
already been deported and the cases before it raise diverse issues.
The applicants face the risk of deportation to countries from the four
corners of the world and the nature and type of the proceedings
in member States also vary. On the other hand, however diverse
and complicated the issues are, the basic principles established
by the ECtHR do not vary: The Court continues stressing that
the prohibition of torture is absolute and that it is not possible to
weigh the risk of ill-treatment against the reasons put forward for
the expulsion in order to determine whether the responsibility of
a State is engaged under Article 3, even where such treatment is
inflicted by another State. The ECtHR also stresses the obligation
of the State authorities to subject the risk of ill-treatment in the
destination country to an adequate examination.






GENERAL REVIEW OF
INTERNATIONAL PROTECTION
SYSTEM AND ASYLUM ISSUES IN
GEORGIA

Giorgi SULKHANISHVILI
Nika AREVADZE

GEORGIA






Constitutional Justice in Asia

83

GENERAL REVIEW OF INTERNATIONAL PROTECTION
SYSTEM AND ASYLUM ISSUES IN GEORGIA

Nika AREVADZE"

Asylum as a fundamental right

Everyone has the right to seek and to enjoy in other countries
asylum from persecution. This right may not be invoked in the case
of prosecutions genuinely arisingfrom non-political crimes or from
acts contrary to the purposes and principles of the United Nations

Universal Declaration of human Rights Article 14.
Law of Georgian on International Protection

determines the conditions of entry, stay and standards of
treatment on the territory of Georgia of aliens and stateless persons,
who do not have stateless status in Georgia (hereinafter: stateless
persons), who have requested international protection pursuant to
this Law

Establishes the legal status, rights and obligations of asylum-
seekers

Provides for the grounds and procedures for granting refugee
and humanitarian statuses and temporary protection to aliens and
stateless persons in Georgia

Sets the competencies of the state agencies and rules of
coordination of their activities in establishment of fair and.

General Terms

Asylum-seeker - an alien or a stateless person who has made a

*  Senior Advisor at the Department of Research and Legal Provision, the Constitutional Court
of Georgia.
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request for international protection to any state agency in respect of
which a final decision has not yet been taken by the Ministry or the
court decision has not yet entered into force.

Request for International Protection - a direct or indirect, oral or
written expression of intent/desire by an alien or a stateless person,
to seek international protection in Georgia.

Application for International Protection - an official written
application submitted by an alien or a stateless person to the
Ministry seeking international protection in Georgia.

Pursuant to this Law, the following forms of international
protection are granted in Georgia:

a) refugee status;

b) humanitarian status; and

c) status of a person under temporary protection.
Granting Refugee according to Georgian Legislation

State body authorized to review and decide on granting refugee
status cases is the Ministry of Internally Displaced Persons from the
Occupied Territories, Accommodation and Refugees of Georgia.

Asylum-seeker submits the request for international protection
to the Ministry in a written form, which registers him/her and
initiatesthe proceedings.

Asylum-seeker might submit the request to another state agency/
body, which immediately forwards the request to the Ministry.

Asylum procedure

* Implies a legal process, which includes undertaking of
all the necessary activities for the implementation of this
Law by the responsible state agencies, from the moment
of requesting asylum until the final decision regarding
international protection is made, including entry into force
of the judgment of a court
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* Whole asylum procedure is confidential

Non-refoulement Principle

Asylum-seeker or person under international protection shall
not be returned or expelled in any manner whatsoever to the border
of the country where

e their life or freedom would be threatened on account of their
® race,

e religion

* nationality,

* membership of a particular social group, or

* political opinion

Non-refoulment principle does not protect asylum-seeker or
person under international protection, who:

Is regarded as a danger to the security of Georgia

having been convicted by a final judgment of a particularly
serious crime on the territory of Georgia and constitutes a danger
to the community of Georgia.

Exemption from criminal responsibility

Alien or stateless person is exempted from criminal responsibility
for the illegal entry to the territory of Georgia, violating the rules of
Law of Georgia on Occupied Territories, or for illegal crossing of the
state border, or preparation, use or purchasing of forged identity
card or other official documents, seal, stamp or blank, for keeping
such documents for later use if he/she has fled to Georgia from the
country where he/she was threatened illegally stays on the territory
of Georgia and asks state authorities of Georgia for international
protection, and.

* He/she has not sold forged official documents, seal, stamp or
blank forms



Constitutional Justice in Asia Nika AREVADZE

86

e if there are no other offences in his/her actions.

Exemption from criminal responsibility
Alien or stateless person, who Is a victim of trafficking.

¢ before acquiring the status of a victim of trafficking, because of
being a victim of trafficking committed a crime.

Exception

If alien or stateless person is refused to international protection
by relevant final decision, he/she is not exempted from the criminal
responsibility.

Rights and Obligations of Asylum Seekers pursuant to
Georgian legislation

Asylum-seekers rights in Georgia are:

* Right to translation service

* Right to receive comprehensive information about asylum
procedure

* Right to stay in the reception centre during procedures for
examination of an application for international protection, except
the cases when he/she is detained in the penitentiary establishment
of the Ministry of Corrections

¢ Right to education

¢ Right to receive health-care and social aid
* Right to free legal service

¢ Right to work

* Right to a fair trial

Constitutional complaint N1249:

¢ Disputed norm — Subparagraphs “b” and “g” of Article 57 of
the law of Georgia “on International Protection”

* Asylum seeker's obligation to remain on the territory of Georgia
and surrender his/her travel documents to the officials;
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¢ Constitutional norm — Paragraph 2 of the Article 22 of the
Constitution of Georgia “Everyone legally within the territory
of Georgia shall be free to to leave Georgia.”

Statistics
The Countries of origin in 2011-2016
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Giorgi SULKHANISVILI

CONSTITUTIONAL RIGHTS OF FOROIGNERS IN
THE LIGHT OF THE LIGHT OF THE CASE LAW OF THE
CONSTITUTIONAL COURT OF GEORGIA

Giorgi SULKHANISVILI*

Sources

* General clause:

- Article 47 of the Georgian Constitution: Aliens and
stateless persons living in Georgia shall have the rights and
obligations equal to those of the citizens of Georgia except
as provided for by the Constitution and law.

* Particular provisions:

* e.g. article 42 of Georgian Constitution - Everyone shall
have the right to apply to the court for protection of his/her
rights and freedom:s.

Public defender of Georgia v. Parliament of Georgia
* Facts:

- Ombudsman of Georgia challenged the provision of the
statute on the Constitutional Court of Georgia.

- Disputed norm: “The application on constitutionality of the
normative acts can be submitted by the citizens of Georgia,
physical persons who reside in Georgia and Georgian
entities.”

- Issue: Can foreigners who DO NOT RESIDE in Georgia
submit constitutional complaint in the Constitutional Court
of Georgia?

* Arguments by the respondent:

- Foreigners are not allowed to apply to the Constitutional
Court out of the latters constitutional mandate.

* Chief Advisor at the Department of Research and Legal Provision, the Constitutional Court of
Georgia.
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- The constitution itself excludes the foreigners from applying
to the Constitutional Court. Article 89 of the Constitution:

- ...the Public Defender or A CITIZEN , under the procedure
determined by an organic law, the Constitutional Court of
Georgia shall: consider the constitutionality of normative
acts in terms of fundamental human rights and freedoms
enshrined in Chapter Two of the Constitution on the basis of
an individual’s lawsuit.

* Extracts from the judgment of the Const. Court:

- The only reason of the application to the constitutional Court
is protection of violated rights or prevention of potential
violation.

- The function of the constitutional court radically differs from
lawmaking, where the rights of foreigners are restricted just
because their opinions do not substitute the the opinions of
citizens.

- The Constitutional Court defends the existing order
stipulated by the Constitution itself.

* Argument about the Constitutional provision:

- Article 89 of the Constitution cannot reduce the content of
the article 42 of the Constitution, that stipulates Everyone
shall have the right to apply to the court for protection of
his/her rights and freedoms.

- the State shall be bound by these rights and freedoms as
directly applicable law.

* Issues:
- Is there some hierarchy of constitutional norms?

- Maybe some grounds for checking constitutionality of
Constitutional norms???

* Extracts from the judgment of the Const. Court:

- Each constitutional right defines its subjects.
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Giorgi SULKHANISHVILI

- article 42 of Georgian Constitution - Everyone shall have
the right to apply to the court for protection of his/her
rights and freedoms.

- It is true that right to fair trial may be restricted, but it should
not be done on the basis of the citizenship.

- The person cannot remained without the protection of his
constitutional rights.

- The law was held as unconstitutional.

Citizens of Russia — Oganes Darbinian, Rudolf Darbinian,
Sussanna Jam- kotsian and Citizens of Armenia — Milena
Barseghian and Lena Barseghian v. the Parliament of Georgia.

- Facts: the applicant were nationals of the Russian federation
and the republic Armenia who resided in Georgia.

- Disputed norm defined the circle of groups of the people
who can get free education. Applicant’s group were not in
this circle.

- Pursuant to the Claimants the disputed provisions are
discriminatory; they prescribe differentiated treatment
based on national identity, origin, language and status.

¢ Article 35 of the Constitution:

- Pursuant to paragraph 1 of Article 35 of the Constitution
of Georgia “Everyone shall have the right to education.
Freedom of choice in education shall be guaranteed”

- General education shall be fully funded by the State
according to law.

- Main purpose of general education is full fledged
development of individual’s skills and capabilities,
formation of critical analysis skills and views of a person,
strengthening respect towards basic human rights, effective
integration of a person into the society and promotion of
tolerance among all national, racial, ethnic, religious or other
groups.
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Presence of common sense in the society is an essential
foundation for formation of a democratic and fair State.

the State must equally care for the citizens of Georgia as well
as for the aliens residing in Georgia.

In case of limitation of the right to education the adolescent
is discredited and the illiterate label will accompany him/
her throughout the life. Such policy of state would create a
risk of formation of the so-called “society in the dark” which
will be domiciled in the State.

The law was struck down.

Thank you!
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IMMIGRATION AND REFUGEE LAWS IN INDONESIA

Dr. Mardian WIBOWO'
Jefri Porkonanta TARIGAN™

I. INTRODUCTION

The strategic position of Indonesia poses advantages and
challenges. One of advantage is the transit point for global
economic activities. Such advantage has the side consequence, i.e.
the passing of global population traffic. The multitude of illegal
immigrants from other countries entering Indonesia surely brings
consequences about residents and/or nationalities in the territory
entered by immigrants. To respond issues on immigrants and
potential problems that may arise, Indonesia governs them into
various regulations of laws. Indonesia codifies various regulations
on such matter on many levels, from abstract-philosophical to
technical norm.

In Indonesia, protection, respect, and fulfillment of human
rights are integral parts of the purpose of Indonesian Independence
Proclamation and 1945 Constitution. Notwithstanding the non-
ratification to 1951 Convention, Indonesia has a set of regulation
of laws permitting the provision of asylum to foreigners, including
the provision/fulfillment of basic needs of refugees. It indicates that
without ratification to 1951 Convention does not hamper Indonesia
to respect, protect and fulfill basic needs of refugees and/or asylum
seekers.

Dr., S.H., M.Si. / Senior Substitute Registrar, Constitutional Court of the Republic of Indonesia.
" Case and Decision Data Processing Staff, Constitutional Court of the Republic of Indonesia.
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II. GEOGRAPHICAL POSITION OF INDONESIA

The Unitary State of the Republic of Indonesia is the largest
archipelagic state in the world with 17,508 small and big islands.!
The clusters of Indonesian islands have direct access to Indian Ocean
on western and southern part, and Pacific Ocean on northern and
eastern part. Islands of Indonesia located between two continents,
Australia on southern part and Asia on northern part. The territory
of Indonesian islands touch Malaysia, Singapore, the Philippines,
Papua New Guinea, Australia, and Timor Leste.

Such cluster of 17,508 islands distinguishes Indonesia with any
other country, i.e. the 54,716 km of coastline or second largest in
the world behind Canada.? The land border is “as little as” 3,000
km, while the sea territory borders with India, Malaysia, Singapore,
Thailand, Vietnam, the Philippines, Republic of Palau, Australia,
Timor Leste, and Papua New Guinea.’?

The strategic position of Indonesia, stapled between two oceans
and two continents, poses advantages and challenges. One of
advantage is the transit point for global economic activities, from
northern part of the world to the south and vice versa, and from the
western part of the world to the east and vice versa. Such advantage
has the side consequence, i.e. the passing of global population traffic.
Islands of Indonesia are the shortcut for the people migrating from
north to south, west to east, and vice versa.

The crossing of economic and population traffic within territory
of Indonesia is not recent issue, rather far before pre-historical era.
Researches on various topics indicate that Indonesia was built by the
blending of Nusantara®* indigenous and exogenous people, among
others, Northern Asian, Middle Easterner, Indian, European, etc
forming Indonesia that is united in diversity. It is a proof that since

Internet Access Date: 30.08.2017.

3 http://wanadri.or.id/home/2015/11/pulau-terdepan-indonesia/ Internet Access Date:
30.08.2017

4 Before called Indonesia, such islands were called Nusantara.
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pre-historical era, Indonesia has been migration destination from
different parts of the world.

The development of population in Indonesia also brings
economical growth accelerating commercial activities within
Nusantara and surroundings. Study by Anthony Reid discovers
various historical notes indicating that during 1340s, Chinese
boats came to Nusantara for transporting clove,” and followed
immediately by traders from other states. Such foreign traders
increasingly enrich diversity of ethnic and culture for the territory
later known as the Unitary State of the Republic of Indonesia.

III. IMMIGRANTS, REFUGEES, AND ASYLUM SEEKERS

The increasing of global population density as well as economical,
social, political, cultural and other conflicts resulting in the territory
of Indonesia as destination or transit, to say the least, for the
movement of population from other countries, regardless legality.
From here, the terms of immigrants, refugees and asylum seekers
are widely known.

The terms of immigrants, refugees, and asylum seekers are
often considered the same. They actually have different meaning
with different legal consequences, although strictly related. Those
three terms, even, are likely interchangeably attributed to the same
person.

Great Dictionary of Indonesian Language defines immigrant
as “one who comes from other country and permanently resides in any
country: ...”° So far, there is no regulation of laws formulating the
term ‘immigrant,” that is why such term is derived from dictionary.

Legal system of Indonesia acknowledges the term ‘immigrant’
even put it as law title, being Immigration Act. This act, however,
does not define ‘immigrant’, but rather uses ‘Foreigner” who is “...
one who is non-Indonesian nationality”.”

5 Anthony Reid, Southeast Asia during Commercial Period 1450-1680 Volumed 2: Global Trade
Network, third edition, (Jakarta: YOI, 2015), pg. 5.

6 The Great Dictionary of Indonesian Language version 1.1.2.20.
7 See Article 1 paragraph 9 of Law 6/2011 on Immigration.
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Actually, the term ‘immigrant” has been long known in
Indonesian vocabulary but officially used in Indonesian law through
Presidential Decree Number 125 of 2016 on Foreign Refugees
Treatment (Perpres 125/2016).

Great Dictionary of Indonesian Language defines ‘refugee’
(pengungsi) as, “one who evacuates”. The same dictionary defines the
words “evacuation” (ungsi) or “to evacuate” (mengungsi) as “evacuating
(dismissing) oneself from danger or saving oneself (to a secured area)”.®

Whereas pursuant to President Regulation (Perpres) 125/2016
Foreign refugee is defined as, “a foreigner who is inside the territory
of the Unitary State of the Republic of Indonesia due to reasonable fear
of persecution on the grounds of different race, ethnicity, religion,
nationality, certain social group membership, and political view and
is unwilling to obtain protection from one’s native country and/or has
obtained asylum seeker status or refugee status from the United Nations
High Commissioner for Refugees in Indonesia”.

The term asylum defined by the Great Dictionary of Indonesian
Language as, “place for evacuation (take shelter), staying (on), freeloading
(on)”.? Meanwhile, Indonesian laws and regulations do not
specifically formulate the term ‘asylum seeker’. Generally, ‘asylum
seeker’ is equalized as ‘refugee’. The exception is that asylum seeker
is the one originally has the intention to obtain asylum/protection
from destination country, while refugee does not necessarily have
motive to obtain asylum.

The other noteworthy difference is that the status of immigrant
or Foreigner is directly attached to the non-Indonesian nationalities
that illegally entered the territory of Indonesia. On the other hand,
in order to obtain the status of refugee and asylum seeker, the non-
Indonesian nationalities must hold statement/certificate from the
United Nations High Commissioner for Refugees (UNHCR) in
Indonesia.

8 The Great Dictionary of Indonesian Language version 1.1.2.20.
9 Ibid.
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A. Cases on Refugee and Asylum Seeker

Theterritory of Indonesia thatis the crossing path of transportation
between two continents and two oceans has passed through by
people who migrate or relocate. Many cases where non-Indonesian
nationalities in their effort to save themselves from their original
residence (state), deliberately entered territory of Indonesia to stay;
or at least stranded or transited in their effort to reach destination
country.

Several cases on the illegal flowing of refugees or immigrants
into Indonesia are as follows.

* 250,000 refugees from Vietnam gradually entered Riau,
Indonesia, on May 1976, by boat."

* Iranian and Afghan refugees entered Makassar, Indonesia,
on 2014.

* 44 refugees from Tamil, Sri Lanka, entered Aceh territory, on
June 2016, when their boat had engine failure."

°* etc.

From various cases of refugees entered the territory of Indonesia,
data provided by UNHCR-Indonesia states that per 31 January
2017, there are 14,425 immigrants or refugees entered Indonesia,
consisting of 8,039 refugees and 6,386 asylum seekers."

Such significant amount of refugees entering and/or passing
the territory of Indonesia cannot be separated from the fact that
Indonesia is the neighbor, close to, even directly borders the
countries providing asylum." One destination of refugees is a small
island named Christmas Island, Australia, that is geographically
closer to the southern part of Indonesia, rather than Australian
mainland.

10 http://internasional.kompas.com/read/2015/03/09/141453927/Kampung.Vietnam.Monumen.
kemanusiaan.Indonesia , Internet Access Date: 30.08.2017.

11 http://www.bbc.com/indonesia/berita_indonesia/2016/06/160613_indonesia_pengungsi
srilanka Internet Access Date 30.08.2017.

p_emerlntah Internet Access Date 30.08.2017.
13 http://www.unhcr.org/id/unhcr-di-indonesia , Internet Access Date: 30.08.2017.
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The multitude of illegal immigrants from other countries
entering Indonesia surely brings consequences from residents and/
or nationalities in the territory entered by immigrants. Regardless
the positive or negative consequence, the impacted dimensions
are very vast, including social, political, economical, cultural, and
other dimensions. To respond issues on immigrants and potential
problems that may arise, Indonesia governs them into various
regulations of laws.

B. Regulation of Laws

Indonesia is a law state, as expressed in 1945 Constitution Article
1 paragraph (3) that “Indonesia is a law state”. As a result, all events
or aspects of life in the state must be in legal corridor. No event or
action beyond the law, including issues on immigration and refuge.

The system of Indonesian regulation of laws follows norm
hierarchy as governed in Law Number 12 of 2011 on Establishment
of Regulation of Laws (Law 12/2011). Such hierarchy is pursuant to
the idea of Hans Kelsen and Hans Nawiasky regarding stufenbau
theori.

Law 12/2011 puts 1945 Constitution as the highest regulation of
law, followed respectively by Stipulation of People’s Consultative
Assembly, Law/Governmental Regulation in Lieu of Law,
Governmental Regulation, President Regulation, Provincial
Regional Regulation, Regency/City Regional Regulation, and
other regulations. The higher hierarchy of regulation of laws, the
more abstract its norm. Whereas, the lower its hierarchy, the more
technical its nature.

In respect of immigration and refuge, Indonesia has not ratified
the 1951 Convention Relating to the Status of Refugees. Nevertheless,
Indonesia has full attention on the efforts in fulfilling basic rights
of the refugees. In Indonesia, protection, respect, and fulfillment
of human rights are integral parts of the purpose of Indonesian
Independence Proclamation on 17 August 1945.

In order to manifest the respect and fulfillment of human rights,
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primarily related to the issues on immigration and refuge, Indonesia
codifies various regulations on such matter on many levels, from
abstract-philosophical to technical norm. Below are regulations on
immigration and refuge issues from constitutional level to technical/
executive level.

1. 1945 Constitution

1945 Constitution contains many provisions related to
immigration and refuge issues. This is primarily because
1945 Constitution specially regulates human rights, while
immigration and refuge issues are the problem of persons —
regardless their nationality — strictly related to human rights.

In respect of human being, 1945 Constitution applies three
different expressions; they are persons, residents, and
citizens. The term “persons” refers to every human kind
without exception; “residents” refers to those living within
the territory of Indonesia, whether Indonesian citizen or
not; while “citizens” refers to those officially acknowledged
as Indonesian citizens (having different rights to those non-
citizens), inside or outside the territory of Indonesia.

Some provisions of 1945 Constitution mentioned below apply
the expression “persons”, which means that such provision is
aimed to all people and not limited to people with Indonesian
nationality. The term “persons” or “each person” in 1945
Constitutionis the keyword that such provisionmay be applied
as legal foundation in treating the issues on immigration and
refuge.

Here are several provisions in 1945 Constitution regarding
immigration and refuge.

* Article 28A states, “Each person shall be entitled to live and
maintain its life and livelihood” .

* Article 28B paragraph (2) states, “Each child shall be entitled
to live, grow, and develop as well as entitled for protection on
violence and discrimination” .
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* Article 28D paragraph (4) states, “Each person shall be entitled
for nationality status”.

* Article 28G paragraph (2) states, “Each person shall be entitled
to be free from mistreatment or disparaging actions and entitled
to obtain political asylum from other countries”.

Such provisions of 1945 Constitution are further regulated in
hierarchically lower laws.

2. Laws
2.1. Law Number 37 of 1999 on Foreign Relations (Law 37/1999)

e Article 25 paragraph (1) states, “The authority to provide
asylum for foreigners shall be on President’s hands by paying
attention to Minister’s considerations”.

* Article 26 states, “Asylum provided for foreigners shall be
implemented pursuant to national regulation of laws and by
paying attention to international law, customary, and practice” .

Several articles in Law 37/1999 as explained above indicate
that Indonesia legally acknowledges and applies the concept of
asylum. In other words, the asylum provided by the Government
of Indonesia to the foreigners is legally permitted. Such authority
to provide asylum for foreigners even delegated to the President by
paying attention to Minister’s considerations.

Provision of Article 26 confirms that the asylum is provided
pursuant to national law and international law, customary and
practice. It shows that notwithstanding Indonesia has not ratified
yet to 1951 Convention, the content of such convention is not
prohibited for consideration in providing asylum and generally in
treating refugees.

2.2. Law Number 6 of 2011 on Immigration (Law 6/2011)

* Article 13 paragraph (1) states, “Immigration Officer shall
prevent Foreigner entering Indonesia if: ... b.not holding valid
and effective Travel Documents; ...”.



Constitutional Justice in Asia

103

* Article 13 paragraph (2) states, “Foreigner prevented to enter
as meant in paragraph (1) shall be put into temporary custody
pending deportation process” .

* Article 83 paragraph (1) states, “Immigration Officer shall
be authorized to put Foreigner into Immigration Detention
House or Immigration Detention Room if such Foreigner: a.
Is in the territory of Indonesia without valid Residence Permit
or with non-applicable Residence Permit; b. Is in the territory
of Indonesia without valid Travel Documents; ... d. Is pending
Deportation process; or e. Is pending departure to outside
territory of Indonesia due to refusal of Admission Notice” .'*

* Article 86 states, “Provision on Immigration Administrative
Actions shall not be applied to the victims of human trafficking
and smuggling”.

* Article 87 paragraph (1) states, “Victims of human trafficking
and smuggling that are in the territory in Indonesia shall be put
into Immigration Detention House or other designated place”.

* Article 87 paragraph (2) states, “Victims of human trafficking
and smuggling as meant in paragraph (1) shall be treated
differently than Detention in general”.

From several provisions of Law 6/2011 above, it is clear that
Indonesia expressly prevents the entry of foreigners without valid
travel documents. It should be understood in the context that
Indonesia is a sovereign country and should protect its territory
and citizen. However, such prevention should not be performed by
blocking borders,"” rather quarantining the foreigners entering the
territory of Indonesia by putting them in temporary shelter until
the Government of Indonesia has clearly identified the problems
faced by them. The placement of foreigners including refugees and
asylum seekers in temporary shelter (detention house) effectuated
until the Government of Indonesia has decided legal actions for
such persons.

14 Immigration Detention House is a technical executive unit running Immigration Function as
temporary shelter for Foreigners imposed with Immigration Administrative Actions.

15 Closing or fencing borders is technically difficult for Indonesia since majority of its border
area is sea.
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Regulation in law level is technically explained further in form
of Presidential regulations or decrees. Regulations arranged by
President on refugees as mandated in Law 37/1999 are as follows.

3. Presidential Regulation of the Republic of Indonesia Number
125 of 2016 on Foreigner Refugees Treatment (Prepress
125/2016)

Perpres 125/2016 is the implementing regulation to Article 27
paragraph (2) of Law 37/1999 on Foreign Relations.

Article 1 number 1 states, “Foreign Refugee, hereinafter referred
to as Refugee is a foreigner who is inside the territory of the Unitary
State of the Republic of Indonesia due to reasonable fear of persecution
on the grounds of different race, ethnicity, religion, nationality, certain
social group membership, and political view and is unwilling to obtain
protection from one’s native country and/or has obtained asylum seeker
status or refugee status from the United Nations High Commissioner for
Refugees in Indonesia” .

Article 2 paragraph (1) states, “Treatment for Refugee shall be based
on cooperation between the central government and the United Nations
High Commissioner for Refugees in Indonesia and/or international
organization”.

Article 6 states, “Institution organizing Search and Rescue affairs shall
conduct Search and Rescue operation to the boat allegedly transporting
Refugees calling for help”.

Article 9 states, “Refugee found in emergency state shall be treated by:
a. Relocating Refugee to the rescue boat if the boat is sinking; b. Bringing
him/her to the closest port or land if it is the matter of life and death; c.
Identifying Refugee who needs emergency medical aid; d. Referring such
Refugee-alleged foreigner to Immigration Detention House in the closest
port or land” .

Article 26 paragraph (1) states, “Regency/City Regional Government
shall determine the shelter for Refugee”.

Article 26 paragraph (5) states, “Basic needs facilities as meant in
paragraph (4) shall at least cover: a. Providing Fresh water; b. Fulfilling for
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foods, drinks, and cloths; c. Medical and cleaning service; and d. Religious
facility”.

Article 27 paragraph (1) states, “Refugee with special needs shall
be put outside the shelter as facilitated by international organization on
immigration affairs upon approval by minister dealing with law and
human rights affairs through working unit dealing with immigration
affairs”.

Article 27 paragraph (3) states, “Refugee with special needs as meant
in paragraph (1) shall include Refugee who is: a. Sick; b. Pregnant; c.
Disabled; d.Child; and e. Old”.

Article 29 paragraph (1) states, “Asylum seeker whose application
for refugee status is denied and finally denied by the United Nations High
Commissioner for Refugees in Indonesia shall be put into Immigration
Detention House for Voluntary Repatriation or deportation pursuant to
the provision of regulation of laws”.

Article 29 paragraph (2) states, “Other than the asylum seeker whose
application for refugee status is denied and finally denied as meant in
paragraph (1), Refugee pending the process to third country placement
shall also be put into Immigration Detention House”.

Provisions in Perpres 125/2016 indicate that Indonesia respects
and protects the human rights of refugees. Such respect is
manifested, among others, in the following actions.

a. The Government of Indonesia welcomes international
cooperation in order to treat refugees, especially with UNHCR.

b. The Government of Indonesia prepares a set of actions to help
refugees having difficulties in sea route.

c¢. The central government through regional government
provides shelter for refugees.

d. Shelter for refugees is equipped with basic facilities such
as fresh water, foods, drinks, cloths, medical care, and religious
facility.

e. Refugees with special needs, i.e. sick, pregnant, disabled,
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child, and old refugees have special care in form of treatment
outside the shelter.

f. Asylum seeker whose application for refugee status is denied
by UNHCR is put into immigration detention house pending
voluntary repatriation or deportation.

g. Transit refugees going to the third country are temporarily
accommodated in immigration detention house.

This Keppres serves as a guideline for law enforcers on duty in
treating refugees, stage by stage. Before the enactment of Keppres
125/2016, technical treatment of refugees was guided by Regulation
of Director General of Immigration Number IMI-1489.UM.08.05
Tahun 2010.

IV. CONCLUSION

Notwithstanding the non-ratification to 1951 Convention,
Indonesia has a set of regulation of laws permitting the provision
of asylum to foreigners, including the provision/fulfillment of basic
needs of refugees. It indicates that such non-ratification to 1951
Convention does not hamper and underlie Indonesia to respect,
protect and fulfill basic needs of refugees and/or asylum seekers.
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IMMIGRATION AND REFUGEE LAW

Yelena ARTEMYEVA®
Mensulu AMANGALIYEVA™

Koncrurynms Pecriy6amkm Kasaxcran

OpUHsTa Ha pecily0amKaHcKOM pedepenayme 30 aBrycra
1995 roaa.

Crarbsa 12 Koncruryimmm Pecriyoankn Kasaxcran

1. B Pecny6/u/n<e Kazaxcran npusHamTCs M rapaHTUPYIOTCS
IpaBa 1 cBOOOABI Yea0BeKa B cooTseTcTsuM ¢ Koncrurynmeri.

2. Tlpasa m cBOOOALI 4YesOBeKa IpUHajJAeXXaT KaXAOMY OT
POXAeHMUs, HIPU3HAIOTCA aOCOAIOTHBIMIU M HEOT4Y>KAaeMBIMI,
OIpejeAsioT coJdep>KaHue I IIpUMMEeHeHMe 3aKOHOB U MHBIX
HOPMAaTVBHBIX IIPABOBBIX aKTOB.

3. rpa)K,ZLaHI/IH PeCHY6AI/IKI/I B CI1AYy CaMOTIO CBO€TO I'pa’kAaHCTBa
MeeT I1paBa I HeceT 00sI13aHHOCT.

4. VHoctpaHnpl u Auija Oe3 TIpaXKAaHCTBa IIOAB3YIOTCS B
Pecrry6amke mmpaBaMu 1 cBoOOAaMM, a TaKKe HeCyT OOsI3aHHOCTH,
yCTaHOBAEHHBIE AAs Tpa’kAaH, eCAM HHOe He IIpeAyCMOTPEeHO
KoHcturyiimeis, 3akoHaM1 ¥ MeXXAYHaPOAHBIMI 4OTOBOPaMIA.

5. OcymiectBaeHne Ipas M CBOOOJ yedoBeKa U IpakJaHMHa
He AO/KHO HapymlaTh IIpaB U CBOOOJ APYIVMX AWUII, IIOCATaTh Ha
KOHCTUTYIIVIOHHBIN CTPOI 11 OOIIIeCTBEHHYIO HPaBCTBEHHOCTb.

Cratbsa 21 Koncturyimm Pecnyoankm Kaszaxcramn

1.Kasxg0my, KTO3aKOHHOHaX0AUTCs Ha TeppuTopun Pecrrybamkm
KaszaxcraHn, npuHaagaeXuT mpaBo cBOOOAHOTO IepeABVKEeHMs 110

Director, Constitutional Council of Kazakhstan.
Advisor, Constitutional Council of Kazakhstan.
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ee TeppUTOpUN U CBOOOAHOTO BHIOOpa MEeCTOXKUTeAbCTBA, KpOMe
C/Ay4yaeB, OTOBOPEHHBIX 3aKOHOM.

2. Kaxaplit MMeeT IIpaBO Bble3XaTb 3a Ilpeseanl Pecrrybanku.
I'paxxgane Pecriy0aumkm uMMeIOT HpaBo OeCHpersITCTBeHHOIO
BO3BpalleHns B Pecrrybauky.

BceoOmas gekaapanmsi 1mpaB d4YeAOBeKa, IIPUHATasA
Pesomrormeri217 A (III) 'enepaabnoin Accambaen Opranmsanym
O0beannennbix Hanmii ot 10 gexka0pst 1948 roaa

Crartbsa 13

2. Kaxaplil yea0BeK MMeeT IIpaBo IOKMAATh AI0OYIO CTpaHy,
BKAIOYas CBOIO COOCTBEHHYIO, M BO3BpaIllaThCs B CBOIO CTPaHy.

Crarbsa 29

2. Ilpum ocymectsBaeHMM CBOMX IIpaB U CBOOOJ, Ka’KABIN
4yeA0BeK AO/AXKeH IOABeprarbcsl TOABKO TaKMM OTpaHUYeHU:M,
Kakle yCTaHOBJEHBI 3aKOHOM  MCKAIOUMTEABHO C  IIeAbIO
oOecrieyeHnsl AOAXKHOTO IIPU3HAHMA U yBaKeHMUsI IIpaB U
CcBODOJ APYTUX U YAOBAETBOPEHMs CIIpaBeAAMBBIX TpeOOBaHUIA
MOpaay, ODIeCTBeHHOIO IOopsAAKa M OOIIero 04arococTosHUS B
AeMOKpaT4ecKoM ODIIecTse.

MexXxayHapOoAHBIN IIaKT O TPa’KAAHCKMX Y HMOAUTUYIECKMX
mmpasax,

npuHATbl  Pesoatormert  2200A  (XXI) TI'enepaabHoOin
AccamOaen Opranmsanmm OObeamHennbix Hammin or 16
Aekaops 1966 roaa, patudunuposan 3akoHoMm Pecny0avkm
Kasaxcran ot 28 Hos0ps1 2005 roaa Ne 91-111.

Crarbsa 12

2. KaxxApIi1 yea0BeK MMeeT IIpaBoO IMOKMAATh AIOOYIO CTpaHy,
BKAIOYasl CBOIO COOCTBEHHYIO.

3. YrioMsHyTHIe BhIIIIe IIpaBa He MOTYT OBITh OObeKTOM HMKAKIX
OrpaHIYeHNI], KpOMe TeX, KOTOpble IIPeAyCMOTPEHBI 3aKOHOM,
HeOOXOAVIMBI AAsl OXpaHbl TOCYyJapCTBEHHO 0Oe301acHOCTH,
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OOIIIeCTBEHHOTO  IIOpsigka, 3A0pPOBbs  MAM  HPaBCTBEHHOCTU
HaceAeHUs WAM MHOpaB U CBOOOA APYTMX M COBMECTUMBI C
npu3HaBaeMbIMI B HacTtosAmeM [lakre gpyrummn npasamm.

3akoH Pecriy6anku Kasaxcran «O Murpanym Hace AeHUsI»

npunaAT 22 mioas 2011 roaa, peryanpyer oOmjecTBeHHbIe
OTHOIIIEHWSI

B 004acTy MUIpanuy HaceAeHNs], onpeJjeasieT IIpaBOBbIe,
KOHOMMYECKIe

VI COIVIaabHbI€ OCHOBBI MUTPAIIMIOHHBIX IIPOIIECCOB.
Cratbs 3

OcHOBHBIE BUABI VIMMHUTpAI¥i B 3aBMCHMMOCTHI OT Liean
Bbe3aaHaTeppuropmo Pecriyoankm Kasaxcran nnpeObiBaHMsE
Ha ee TeppUTOPUIL:

® 11e4bI0 BO3BpallleH! sl Ha UCTOPUUYECKYIO POAUHY;

® 11€4bI0 BOCCOeAVHEHIsI CeMbI;

® [1e1bI0 IOAy4eHNs1 OOpa30BaHIs;

® [1e4bI0 OCYIIeCTBACHIS TPYAOBOI AesATeAbHOCTH;

® [10 TyMaHUTaPHBIM M OAUTUYECKNM MOTHUBaAM.
Cratpsa 5

IIpaBa 1 00s13aHHOCTY MMMUIPaHTOB
VImMurpanrsl B Peciyoanke Kazaxcran nMeroT mmpaso:

110Ab30BaThCsl IIpaBaMM U CBOOOAAMI, yCTAaHOBAEHHBIMU AAS
rpaxxdald PecniyOamkn Kasaxcran, ecan mMHOe He IIpeayCMOTpPEHO
Koncrurynuern, 3akonaMu 1 MeXXAyHapOAHBIMI 4OTOBOPaMIA;

Ha oOpazoBaHMe, MeAMIIMHCKYIO I COIIMAaAbHYIO IIOMOIITb,
cB0DOOAHOTO BBIOOpaA MecTa JKITeAbCTBa B IIOPsAAKE, YCTaHOBA€HHOM
3aKkoHOJateabcTBOoM Pecriybamkm Kasaxcran; Ha cBoOogHOe
nepeasyokeHne 1o reppuropun Peciyoankn Kaszaxcras, OTKpBITOI
AAS1 TIOCeIeH s UMMUTPaHTaMI;
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oOpamarbcst B Cy4 U TOCydapCTBeHHbIe OpTaHbl  AAs
3alqUTHl  IIPUHAAAEXKAIIMX WM MMYIIECTBEHHBIX M AMYHBIX
HeVMYIIIeCTBeHHBIX I1PaB;

Ha I10Ay4YeHMe IIAaTHBIX aJallTallMOHHBIX I VIHTEeTIPpallVIOHHBIX
ycayr B DIeHTpaxX adallTalnun 1 MHTerpanun opaaMaHOB, 3a
NCKAIO9EeHIIEM OpadaMaHOB U 494€HOB UX CeMeﬁI, I10AYy4YaIOImnx
AaHHbIE€ YCAYTIN Ha Oecri1aTHON OCHOBE.

2. Vimmurpants B Pecriy0anke Kasaxcran:

1) HecyT 00s13aHHOCTY, yCTaHOBAEHHBIE AAs TpakKdaH Pecriy0amkm
Kazaxcran, ecam wmHOe He 1peaycmoTpeHo Koncrurynmerni,
3aKOHaMI ¥ MeXAyHapOAHBIMU AOTOBOpaMu;

2) obs3aHbl cobaiogaTh KoHcTMTYnMIO M 3aKOHOAATeABbCTBO
Pecrry0AMKM, B TOM 41ICA€ YCTaHOB/AEHHBII ITOPsIAOK Bbhe3Aa, Bble3Aa
u npeOpiBaHms Ha Tepputopun Pecriyoankmu KasaxcraH, KOTOpbIi
oIpejeAsieTcsl 3aKOHOAaTeAbCTBOM Pecrry0anxm.

3akon Pecny6amkm Kasaxcran «O OexxeHITax»
npuHAT 4 gekaOps 2009 roga Ne 216-1V,

orpejeasieT IIpaBOBOe IMOAOKeHe ANIT, MITYINX yOeKuIlie,
1 OeXeHIIeB

Ha Teppuropuu PecriyO6ankn Kasaxcran.
Crarpsa 1.

bexxener; — »To mHOCTpaHel], KOTOPLIN B CU1Ay OOOCHOBaHHBIX
OmaceHui CraTh >KEPTBOM IIpeCAeAOBaHMI II0 IIPU3HAKY
pacel,  HalMOHAABHOCTV,  BEePOMCIIOBeAAHNS,  TIpa’kKAaHCTBa,
OPpUHAAAEKHOCTU K OIIpeJeAeHHONM COLMAaAbHONM TIpyIIe WAN
IMOAUTUYECKUM YOeXXAeHUAM HaxXOAUTCS BHe CTpaHbl CBOeI
Ipa’kJaHCKOM IPUHAAAEXKHOCTM ¥ He MOXeT I104b30BaThCs
3aIlIATONM CBOEN CTpaHbl MAUM He >KedaeT II0Ab30BaTbhCs TaKoM
3aIlIMTON BCAEACTBIE TaKMX OITaCeHMI, AU ANII0 Oe3 rpa’kAaHCTBa,
HaxoAs11eecst BHe CTpaHbl CBOEIO IIOCTOSIHHOTO MeCTa JKUTeAbCTBa
VAV TPaXkAaHCKOM MPUHAAAEKHOCTY, KOTOpOe He MOXeT UAU He
JKeJlaeT BePHYThCs B Hee BCAeACTBYE DTUX OITaCeHMIA.
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Crarba 78 Koncruryimm Pecriyoankn Kasaxcran

Cyabl He BHpaBe IPUMEHATbh 3aKOHBI U MHbBIE HOPMaTVBHbBIE
IIpaBOBble aKThl, yIleMAsdlolmue 3akpelileHHble KoHcruryiuen
IpaBa U cBOOOABI YeAOBeKa U IpakgaHMHa. Ecam cya ycmorpur,
YTO 3aKOH MAV MHOV HOPMaTUBHBIV IIPAaBOBOM aKT, IIOAAe>KaIlui
IIPMMEeHeHNIO, yIieMAaseT 3akpernJeHHble KoHcTurynmen Ipasa
1 cBOOOABI YeA0BeKa U IpakgaHMHa, OH OOs3aH IIPMOCTaHOBUTD
IIPOMU3BOACTBO 110 Aeay 1 oopatutbes B Koncrurynuonnsit Coser
C IpeACTaBA€HMEM O IPU3HAHUN DTOTO aKTa HEKOHCTUTYIIVIOHHBIM.
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IMMIGRATION AND REFUGEE LAW

Anita CAVDARBASHA™

I. GENERAL OVERVIEW

Migration as a permanent process of movement of people and
the constant increase of the number of migrants, has determined
the migration to be the main focus in many countries of the world.
This increase of migrants was noticed even in Western Balkans and
in Republic of Kosovo.

Migration flows and policies are inter-related: migration flows
create the need for policies to manage them, and policies, in return,
shape ongoing and future migration flows. Based on all this,
Republic of Kosovo has undertaken a series of measures by which
it drafted and approved several laws and secondary legislation,
strategic documents, action plans and other documents.

The Republic of Kosovo stays committed in preventing illegal
migration and at the same time provides the legal framework and
institutional set-up in dealing with refugees, in accordance with the
best practices and human rights perspective.

The challenges that we face, and the legal obligation to be in line
with the EU acquis made us comply with the standards and take
responsibilities on our road towards respecting human rights.

Therefore, as further steps to strengthen this matter, the
Republic of Kosovo has also foreseen its obligations in the National
Programme for Implementation of the Stabilisation and Association
Agreement (NPISAA) 2017 -2021, where it is clearly stated that:

" Legal Advisor, Constitutional Court of Kosovo.
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“Regarding asylum policy, Kosovo shall guarantee the international
standards in accordance with the Geneva Convention relating to the
Status of Refugees 1951 and Protocol relating to the Status of Refugees,
1967. Special attention shall be paid to the rights of asylum seekers,
thereby to ensure that the principle of “non-refoulement” is respected. In
the short term, Kosovo shall ensure the harmonization of national
legislation with the EU acquis, especially regarding the acceptance of
asylum seekers, the treatment of asylum requests and management of
return process of asylum seekers to their country of origin”.

II. THE LEGAL FRAMEWORK

The Republic of Kosovo has a hierarchy of norms in which the
Constitution' is the highest legal act.

Our Constitution, reflects the highest standards of the
contemporary democracy, protection of human rights and
fundamental freedoms of the citizens, and the best practices in term
of the separation of powers.

In our Constitution, human rights and fundamental freedoms
guaranteed by the bellow mentioned international agreements and
instruments, are directly applicable in the Republic of Kosovo and,
in the case of conflict, have priority over provisions of laws and
other acts of public institutions.

The international instruments, which are applicable directly in
our system are:

(1) Universal Declaration of Human Rights;

(2) European Convention for the Protection of Human Rights and
Fundamental Freedoms and its Protocols;

(3) International Covenant on Civil and Political Rights and its
Protocols;

1 Constitution of the Republic of Kosovo available at: https://gzk.rks-gov.net/ActDetail.
aspx?ActlD=3702.
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(4) Council of Europe Framework Convention for the Protection of
National Minorities;

(6) Convention on the Elimination of All Forms of Racial Discrimination;

(6) Convention on the Elimination of All Forms of Discrimination
Against Women;

(7) Convention on the Rights of the Child;

(8) Convention against Torture and Other Cruel, Inhumane or
Degrading Treatment or Punishment.

Accordingly, when the Kosovo Constitution was adopted,
all human rights laid down in these international human rights
instruments became constitutional rights within the Kosovo legal
order, even without ratifying them.

Takinginto accountalso therights of the refugees, the Constitution
under Article 156 foresees that:

“The Republic of Kosovo shall promote and facilitate the safe and
dignified return of refugees and internally displaced persons and assist
them in recovering their property and possession.”

To further illustrate the importance of the Articles and the
connection with the respect for human rights and fundamental
freedoms I would like to mention a case that was decided before
the Constitutional Court.

According to our Constitution, the proposed Constitutional
Amendments may be approved by the Assembly only after the
President of the Assembly has referred the proposed amendment
to the Constitutional Court for prior assessment, to confirm that the
proposed amendment does not diminish the rights and freedoms
set forth in chapter II of the Constitution.

After the Governments proposal, the President of Assembly,
on 12 April 2012, submitted to the Constitutional Court a referral
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concerning the Proposal (See case KO38/12)2. Among different
proposals for Constitutional Amendments there was proposed also
the deletion of the abovementioned article 156 on refugees and
displaced persons.

The Constitutional Court decided that the deletion of this Article
could diminish some rights and freedoms set forth in the Chapter
IT of the Constitution which is the chapter containing provisions for
the fundamental rights and freedom:s.

The Constitutional Court held in this case that by having the
Article 156 of the Constitution, the Republic of Kosovo has a positive
obligation to enforce human rights as foreseen in the Articles 13
and 14 of the Universal Declaration on Human Rights and Article
2 of Protocol NO. 4 to the Convention for the Protection of Human
Rights and Fundamental Freedom.

The Constitutional Court on this issue also mentioned the
article 35 of the Constitution by which the freedom of movement is
guaranteed and it goes as follows:

“Article 35 [Freedom of Movement]

1. Citizens of the Republic of Kosovo and foreigners who are legal
residents of Kosovo have the right to move freely throughout the Republic
of Kosovo and choose their location of residence.

2. Each person has the right to leave the country. Limitations on this
right may be regulated by law if they are necessary for legal proceedings,
enforcement of a court decision or the performance of a national defence
obligation.”

As one can see, the mere fact that every proposal for amendment
of the Constitution, has to go through the prior assessment by
the Constitutional Court, to check if the proposal diminishes the

2 Case K038/12. Assessment of the Government's Proposals for Amendments of the Constitution
submitted by the President of the Assembly of the Republic on 12 April 2012 (No. Ref.: K 234
/12 on 15 May 2012), paragraphs 80-93.
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fundamental rights and freedoms foreseen in it, shows that the
overall system takes care that the fundamental rights and freedoms
are guarded with utmost care.

On the other hand, clear provisions on the matter of immigration
and refuges, are regulated by the laws, and the most important ones
are:

1. Law on Foreigners®
2. Law on Asylum*

These laws are drafted in accordance with the international
standards and as such also in the Country Report® was stated that
“Legislation on migration, asylum and border/boundary management
matters is largely in line with EU acquis, [...].”

A. Law on Foreigners

This law regulates the conditions of entry, movement, residence
and employment of foreigners in the territory of the Republic of
Kosovo.

The Law on Foreigners foresees three types of residences: short
term, temporary and permanent. Foreigners have also the right to
work, provided that they comply with the conditions set out in the
law.

The rights of a foreigner holding a permanent residence permit
are:

* employment and self-employment;

* vocational training;

3 LAW NO. 04/L-219 ON FOREIGNERS, published in the Official Gazette on 5" September
2013, available at: https://gzk.rks-gov.net/ActDetail.aspx? ActID=8876.

4 LAW NO. 04/L-217 ON ASYLUM, published in the Official Gazette on 30" August 2013,
https://gzk.rks-gov.net/ActDetail.aspx? ActID=8869.

5 European Union: European Commission, COMMISSION STAFF WORKING DOCUMENT,
Kosovo* 2016 Report: Accompanying the document Communication from the Commission to
the European Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions 2016 Communication on EU Enlargement Policy, November 2016,

COM(2016) 715 final, p.65 available at: https://ec.europa.eu/neighbourhoodenlargement/sites/
near/files/pdf/key_documents/2016/20161109 report_kosovo.pdf [accessed 5 September 2017].
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* education and student scholarship;
* social welfare, right to pension and medical insurance;

* access to goods and services and the supply of goods and
services;

* freedom of association and affiliation and membership
of an organization representing workers or employers or
of any organization whose members are engaged in a
specific occupation, including the benefits conferred by such
organization.

When deciding on the return or removal of foreigner from the
territory of the Republic of Kosovo, the law provides that there will
be considered:

¢ the best interest of the child;
e family life;
* the state of health of the foreigner concerned;

* the principle of non-refoulement

B. Law on Asylum

The Law regulates the standards and procedures for granting the
status of refugee, subsidiary protection, and temporary protection,
as well as the rights and obligations of asylum seekers, the
persons with the refugee status and persons who are granted
Subsidiary Protection and Temporary Protection.

What is important in this law is that the definition of refuges is
made in Article 2 paragraph 1.11 as follows:

“Refugee—a person who owing to the well-founded fear of persecution
for reason of race, religion, nationality, political conviction or belonging
to a particular social group, is outside their country of nationality and
is unable or, owing to such fear, is unwilling to avail himself or herself of
the protection of that country, or a stateless person, who, being outside
of the country of former habitual residence for the same reasons as
mentioned above, is unable or, owing to such fear, unwilling to return
to that country.”
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The law goes further stipulating every element what it means
when applying the definitions:

* the concept of race includes considerations of colour, descent,
or membership of a particular ethnic group;

e the concept of religion includes the holding of theistic,
non-theistic and atheistic beliefs, the participation in, or
abstention from, formal worship in private or in public,
either alone or in community with others, other religious
acts or expressions of view, or forms of personal or
communal conduct based on or mandated by any religious

belief;

* the concept of nationality is not be confined to citizenship
or lack thereof butshall, in particular, include membership
of a group determined by its cultural, ethnic, or linguistic
identity, common geographical or political origins or its
relationship with the population of another State;

* agroup is considered to form a particular social group where
in particular:

- members of that group share an innate characteristic, or
a common background that cannot be changed, or share a
characteristic or belief that is so fundamental to identity
or conscience that a person should not be forced to
renounce it, and

- that group has a distinct identity in the relevant
country, because it is perceived as being different by the
surrounding society. Depending on the circumstances in
the country of origin, a particular social group might
include a group based on a common characteristic of sexual
orientation. Sexual orientation cannot be understood to
include acts considered to be criminal in accordance
with national law of the Republic of Kosovo. Gender
related aspects, including gender identity, shall be
given due consideration for the purposes of determining
membership of a particular social group or identifying
a characteristic of such a group;
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the concept of political opinion includes the holding of an
opinion, thought or belief on a matter related to the potential
actors of persecution mentioned in subparagraphl.26 of this
Article and to their policies or methods, whether or not that
opinion, thought or belief has been acted upon by the asylum
seeker;

The most important provisions of the law are:

Thatno one can be forced, in any manner, to be returned
in a country where his life, his bodily integrity or freedom
will be posed in danger for one of the motives stipulated
above.

The right of the asylum seeker to stay during the asylum
procedure so from the moment he/she submits asylum
application in Kosovo shall have the right to stay in its territory
until the termination of the asylum procedure.

Anyone to who is granted the asylum in Kosovo may
exercise profitable activities, change the type of work and
occupation.

The person with refugee status may not be removed from
Kosovo, unless when it places in danger the internal and
external security of Kosovo, or seriously violates the public
order.

Asylum seeker or a person with refugee status or additional
or temporary protection shall have the right for health care, in
accordance with Law that regulate health care.

The law also promotes and obliges for the cooperation with the
Office of High Commissariat of United Nations for Refugees who
shall help the competent state authorities in the field of asylum
for performing their duties, in relation to the implementation of the
Convention of year 1951 and the protocol of year 1967 on the
status of refugees and other international instruments that deal
with refugees as well as the Convention of year 1954 regarding
the Status of Stateless persons.
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C. Institutional Set up and Competences

The competences are first of all foreseen in the Regulation
No. 02/2011 on the Areas of Administrative Responsibility of the
Office of the Prime Minister and Ministries®. Under Appendix 3 the
Ministry of internal Affairs is responsible for:

* controlling and overseeing the state border in accordance
with the legislation in force

e issues related to migration, asylum, citizenship and
repatriation;

Within the Ministry of Internal Affairs operated the Department
for Citizenship, Asylum and Migration (DCAM) which among
others is responsible for reviewing and deciding on applications for
asylum and international protection; Supervision and management
of the Asylum Centre for accommodation of asylum seekers;
Assisting and facilitating the integration of refugees in the society
of the Republic of Kosovo; Reviewing applications for entry and
residence permit in the Republic of Kosovo.

Within DCAM there is a Centre for Asylum-seekers which
was inaugurated in Magure, municipality of Lipjan, in March
2012. The Centre is responsible for admission and accommodation
of asylum-seekers. The Centre was built with international
standards, and it is divided into two premises a) administration;
and b) accommodation of asylum -seekers with 50 person capacity.

ITII. THE CASE LAW OF THE CONSTITUTIONAL COURT

The Constitutional Court is an independent organ whose
role under the Constitution is that it is the final authority for
interpreting the Constitution and the compliance of the laws with
the Constitution.

Regarding the issue on immigration and refugees, we did not
have particular cases, because our Constitutional Court is a very

6 Regulation No. 02/2011 on the areas of administrative responsibility of the Office of the Prime
Minister and Ministries, published in the Official Gazette on 22 March 2013 available at:
https://gzk.rks-gov.net/ActDetail.aspx? ActID=10533.
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young court. However, we have chosen the following cases to
illustrate with examples issues that were referred to our Court and
that ore somehow related to the topic we are discussing here:

* Resolution on Inadmissibility in Case No. KI96/13 Applicant
B. R Constitutional Review of the Decision, PZ. no. 169/ 12, of
the Court of Appeal in Pristina, dated 21 January 2013.

The applicant, filed a Referral pursuant to Article 113.7 of the
Constitution of Kosovo challenging a decision of the Court of Appeal
in Pristina. He claimed that this decision was taken in violation of
the Constitution because:

“the actions of the courts in the Republic of Kosovo have violated
[his] rights to enjoy [his] personal property and rights to safety
because there is a duality in the administrative decisions of court.”

In addition, the Applicant claimed that the:

“state has taken over responsibility to protect the property of all
its citizens and at the same time it is the successor of international
institutions in Kosovo and legally it is impossible that nobody is
responsible for the damage that cause to [him] during the riots in 2004.”

One of the main allegations of the Applicant was that he was
discriminated because he is a national of another country and
therefore he alleged that the constitutional right to “equality before
the law” is violated.

On this regard the Applicant cited also the UN Human Rights
Committee of the Ninetieth Session, General Comment N0.32:

“The right of access to courts and tribunals and equality before them
is not limited to citizens of States parties, but must also be available to all
individuals, regardless of nationality or statelessness, or whatever their
status, whether asylum seekers, refugees, migrant workers, unaccompanied
children or other persons, who may find themselves in the territory or
subject to the jurisdiction of the State party. A situation in which an
individual’s attempts to access the competent courts or tribunals are

7 UN Human Rights Comittee, General Comment No. 32, Article 14: Right to equality before
courts and tribunals and to a fair trial, 23 August 2007, CCPR/C/GC/32 p.4.
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systematically frustrated de jure or de facto runs counter to the guarantee
of article 14, paragraph 1, first sentence. This guarantee also prohibits any
distinctions regarding access to courts and tribunals that are not based on
law and cannot be justified on objective and reasonable grounds.”

The Applicant also argued that since he has this guaranteed
right to use and enjoyment of his property, the respondents
have violated this right by preventing him from receiving just
compensation and ultimately in violation of Article 8 of the
European Convention.

On the issue of the admissibility of the Referral, the Court held,
that the Referral was inadmissible because the Applicant failed to
submit evidence that the relevant proceedings were in any way
unfair or tainted by arbitrariness.

Hence, the Court held that the Referral was manifestly ill-
founded.

* Resolution on Inadmissibility in Case No. KI122/12 Applicant
E.R, Constitutional Review of the Resolution of Municipal
Court for Minor Offences, Reg. No. 46854/2012 of 19 October
2012

On December 2012, the Applicant filed the Referral in the
Constitutional Court of the Republic of Kosovo and sought from
the court the constitutional review of the Resolution of the Court
for Minor Offenses in Prishtina.

On August 2012, the Department of Border Police of the
Republic of Kosovo delivered a request to the Applicant, a citizen
of the Republic of Albania to leave the territory of the Republic
of Kosovo.

However, since the Applicant didn’t leave the country as asked,
during an inspection by the Department of Foreigners and Illegal
Migration of the Ministry of Internal Affairs, he was found
working as a musician in a facility in Kosovo. The Department of
Foreigners and Illegal Migration, against the Applicant filed
a request on initiation of the minor offence proceedings to the
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Municipal Court of Minor Offences in Pristina regarding violation
of Article 33 and in conjunction with Article 32 paragraph 1.1.6
within the provisions of the Law for Foreigners no. 04/L-069.

The Municipal Court of Minor Offences in Pristina issued then
a resolution by which it imposed a fine on the Applicant and also
imposed to the Applicant a protection measure of immediate
deportation with no right of entry into the territory of the Republic
of Kosovo in a time period of two (2) years. After the appeal of the
Applicant, the imposed measure of “no right to entry into the territory
of the Republic of Kosovo in a time period of two (2) years” the time
period was decreased to one (1) year by the High Court of Minor
Offences in Pristina.

The Applicant alleged that the proceedings before regular
courts resulted in violation of the provisions of minor
offense procedure, erroneous and incomplete determination of
the situation and violation of Law.

The Court noted that the Applicant has not specified what
constitutional rights he claims to have been violated by the
Resolution of the Minor Offenses Court.

Pursuant to that the Applicant has not substantiated his
allegations nor he did provide any evidence on violation of his
rights and freedoms by the regular courts the Constitutional
Court rejected the Referral as manifestly ill-founded.

* Resolution on Inadmissibility in Case no. KI 147/11
Applicant, M. S Constitutional Review of the Decision of the
High Court for Minor Offence in Pristina, GJL. no. 1288/2011,
dated 28 October 2011.

The Applicant filed a referral in the Constitution of Kosovo
asserting that her rights under Articles 24 [Equality Before the
Law], 32 |[Right to Legal Remedies] were infringed by the
decision of the High Court for Minor Offences, which upheld the
decision of the Minor Offences Court in Prizren as to the fine
but changed the decision as to the period where the Applicant
did not have the right to enter to one year.
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The Court held that the Referral wasinadmissible because
the Applicant failed to submit evidence that the relevant
proceedings were in any way unfair or tainted by arbitrariness.
Hence, the Court held that the Referral was manifestly ill-founded.
Furthermore, as to the administrative proceedings the Court
notes that the Applicant initiated an administrative conflict
procedure with the Supreme Court against the Decision of the
Appeals Committee dated 8 August 2011. It follows that the
Referral is inadmissible for non-exhaustion.

* Resolution onInadmissibility in Caseno.KI121/10 Applicants
S.Ch, KB.Ch, ChK.Ch and HB.B Constitutional Review of the
Decisions of the High Court for Minor Offence in Pristina,
GJL.nos. 1258/2010, 1259/2010, 1260/2010, 1261/2010, dated 22
November 2010.

The Applicants filed a Referral pursuant to Article 113.7 of the
Constitution, asserting that their rights under Articles 24 and 32 of
the Constitution were infringed when the High Court for Minor
Offences issued an unfavorable decision in a deportation matter
despite objections from the Applicants that administrative appeals
related to theissue were still pending. The Applicants also contended
that the subsequent unfavorable dispositions of the administrative
appeals infringed on their Article 32 rights since they were unable
to appeal the rulings because copies were never served on them.

The Applicants requested postponement of the deportations on
grounds that they would impose a financial hardship and risk the
health of a pregnant Applicant and her fetus.

Regarding the administrative proceedings, the Court held that the
Referral was inadmissible because the Applicants failed to exhaust
all legal remedies, noting that they had not substantiated their claim
that they were unaware of the disposition of the administrative
appeal, citing AAB-RIINVEST University L.L.C. vs. Government of
Kosovo for the proposition that exhaustion of remedies is necessary
because there is an assumption that the Kosovo legal system will
provide an effective remedy for Constitutional violations.
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Concerning the criminal proceedings, the Court held that the
Applicants merely disputed factual findings and applications of
law by the lower courts, highlighting that the Court is limited to
resolving allegations of Constitutional violations, such as whether
a trial was fair. In that regard, the Court found that the proceedings
were not unfair or arbitrary, citing Shub v. Lithuania. In view of the
inadmissibility of the Referral, the Court denied the request for
interim measures.

* Resolution on Inadmissibility Case KI22/09 D.G vs. Decision
No. PKL-KZZ 76/08 of the Supreme Court of Kosovo dated 6
April 2009

The applicant filed a referral, thereby claiming that his
constitutional rights have been infringed by the decision of
the Supreme Court of Kosovo, which found the agreement on
extradition between the UN Mission in Kosovo and another state
to be valid, therefore to extradite the applicant to that state.
The applicant claimed that the judgment of the Supreme Court
violated the principle ne bis in idem, as provided by Article 34
of the Constitution, “no one can be tried more than once for the
same criminal offence”.

This argument is grounded by the applicant upon the fact
that the applicant was found guilty by the Supreme Court
of Serbia for the same offence, although he did not serve
sentence imposed on him by such decision. He alleged that
such a decision violated the basic principles of the EHCR, the
European Convention on Extradition, and principles of the Law on
Criminal Procedure.

Before a merit-based review of this case, the Court had
earlier decided to reject the request of the applicant for interim
measures. The Court decided to reject applicant request as
inadmissible, thereby reasoning that the extradition to this other
state is not in contradiction with the agreement, and that the
applicant has not submitted any evidence to demonstrate
that such a transfer to the other state would violate fundamental
principles of human rights, or that would subject him to inhuman
treatment.
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IV. CONCLUSION

The points above give a general idea on how the overall system
in the Republic of Kosovo works in terms of legislation and
institutional set up including the role of the Constitutional Court.
Our Constitution as a modern one, with the provisions for direct
applicability of some of the international instruments mentioned
above and our laws which are drafted in compliance with EU
acquis and international standards, have ensured that the area of
immigration and refugee law has the protection and implementation
it deserves.
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MMMurpanms i 3aK0H O OeXXeHItax
Koncrurynmonnas naaara Bepxosnoro cyaa
Keipreizckon Pecriy0avkm

Kubanychbek ALYBAEV™
Nurmatov ULANBEK™

14 aexaOps 1990 - Koncturynmonnsii cya Knprusckon
ccr
1993 roa — Kouncturynms Kerpreizckoi Pecy6ankm

B moanomouns KoncrturtynmoHHOTro cyaa KeIpreisckoin
Pecriy0aukm Bxoaman:

1. mpu3sHaHMe HEKOHCTUTYIIVIOHHBIMM 3aKOHOB I WHBIX
HOPMAaTUBHBIX IIPaBOBLIX aKTOB B CAydae MX PacXOXKAEHM C
Koucrurviimern;

2. pelnieHMe CIIOPOB, CBA3aHHBIX C ACVICTBMEM, IPUIMEeHeHeM U
ToaKoBaHMeM Koncrurynmm;

3. Aada 3aKAI0YeHMs O IIPaBOMEPHOCTM BBIOOPOB [ Ipesnsenra
Kurpreizckoit Pecriy6anku;

4. paya 3aKAIOUEHMS IIO BOIIPOCY OO OTCTpaHEeHMM OT
aoaxnaoctu Ilpesngenta Koipreisckoit Pecrybankny, a Takke
cyaent Koncrurynmonnoro cyga, Bepxosnoro cyza, Beicirero
Apburpaxknoro cysa Keipreisckoir Pecrybanku;

5. Aaua coraacusi Ha IIpUBAeYeHME CyJell MEeCTHBIX CYJO0B K
YTO/A0BHOJ OTBETCTBEHHOCTH;

6. Jada 3aKAIOYeHUs II0 BOIIpOCy OO WM3MeHeHMsIX W
aonoaHennax Koncrurynmm Keipreizckoit PecrryOanxuy;

7. OTMeHa pemIeHMVl OpraHOB MeCTHOIO CaMOYIIpaBAeHIs,
npotusopedamyx Koncruryimu Keipreisckoir Pecriybankuy;

Head of Department, the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic.
Senior Consultant, the Constitutional Chamber of the Supreme Court of the Kyrgyz Republic.
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8. mpunATHE pereHns o KOHCTUTYLIMOHHOCTU
NpaBOIIPVMEHNTEeAbHOV IIPaKTMKW, 3aTparuparolien
KOHCTUTYLIMIOHHBIE IIpaBa rpakAaH

2010roa—pachopmuposan Koncrurynmonnstii cya Kerpreiackonn
PecriyOankn

27 monsa 2010 roga — KoncrurynmonHas maaata BepxosHoro
cyaa Kerpreizckoir Pecriy6ankm

1 wmoas 2013 roga - ¢axTuyeckoe Hadaao pabOTEHI
KoHcTUTYIIMOHHO TaAaThI

Koncrurynmonnas naaara Keipreisckoi Pecrry0anxin:

- IpuU3HaeT HEKOHCTUTYLUMOHHBIMM 3aKOHBI U  UHbBIE
HOpPMAaTMBHBIE IIPAaBOBbIE aKThl B CAydae MX IPOTUBOPEUMs
Koncrturynnuy;

- JaeT 3aKal04YeHye O KOHCTUTYIIMOHHOCTY He BCTYIIMBIIMX
B CHAY MeXAYHapOAHBIX AOTOBOPOB, y4aCTHHUIIENl KOTOPBIX
seasteTcst Kerproisckast Pecrry0anka;

- JaeT 3aKAIO4eHMe K IIPOeKTy 3akOHa OO0 M3MeHeHMsIX B
Koncturynmio.

CrpaTterus pasputus KOHCTUTYIIMOHHOJ aaaThl
Ha 2015-2020 roabt
OcHoBHbIe HalTpaBAeHIs AesATeAbHOCTIA:

1) Obecnieuenue BBICOKOTO KavyecTBa OTIIpaBAEHIS
KOHCTUTYIIMIOHHOTO IIPaBOCY AVISL;

2) OGecrieuyeHne OTKPBITOCTH UM IPO3PAaYHOCTU AeATeAbHOCTH
KIT;

3) Obecrieuenne ¢ PexkTUBHOCTI " AOCTYITHOCTH
KOHCTUTYIIVIOHHOTO IIPAaBOCY AVISL.

be>xen1ipl B Keipreiscrane Kak MCTOopudecKoe sIBA€HMe - 9TO 9aCTh
€ro MpOIIAON UCTOPpUN U AerictBuTeabHOCTH 90-X TO40B, IIPOAYKT
KOHKPETHBIX COIVIaAbHO-DKOHOMMYECKNX, IMTOANTUYECKIX VM VMHBIX
YCAOBMIA B COC@AHMX CTPaHaXx.
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OcHoBHYI0 Maccy B 00mieM 1otoke murpaunm B Kepreisckoit
PecriyGamke cocTaBASIIOT TPYAOBble MUTPAHTBEI, KaK ye3>KaloIe 13
CTpaHBI B IIOMCKaxX Aydlllero 3apaboOTKa, Tak M IIpMe3sKaloliye Ha
paboty B KeIpreiacra.

B Kuiproisckoit  Pecriybamke MurpamuonHas cdepa Ha
YpOBHE 3aKOHOAATeALCTBA PeryAupyeTcs PsjoM AOKYMEHTOB,
rapaHTUPYIOIIMX BCeM AMIIaM, HAXOAAIINMMCSI B IIpejedax
tepputopun Keipreizckoir Pecriybanku 1 1og, ee 10pUCAUKIINE]],
BCe OCHOBHBIE ITpaBa 1 CBOOOABI:

1) Koncturynus Ksipreizckoit Pecrry6ank;

2) 3akoH Kerprerckoir Pecriybankn «O rpakgaHcTse»;

3) 3akon Kuipreizckoir Pecniyboamkn «O BHemIHell TpPyAOBOI
MUTparum»;

4) 3axoH Ksiproiackoit Pecriy0anky «O BHeITHel MUTPaLAN»;

5) 3axon Ksrpreizckoit Pecriydankn «O BHyTpeHHe MUTpaLin»;

6) 3axoH KP «O nmpaBoBOM I10A0>Ke€HIM MHOCTPaHHBIX IpakaaH
B Korpreisckoit PecriyOanke»;

7) Kogekc 00 agAMUHNCTpaTUBHON OTBETCTBEHHOCTI.

B Keipreisckoii PecriyOamke MHOCTpaHHBIe TpakAaHe 1 AuIia Oe3
rpa’kAaHCTBa IIOAL3YIOTCSI IIpaBaMM U MCIOAHSIOT OOs3aHHOCTU
HapasHe ¢ rpaxaadamn Ksipreizckoit Pecrry6ank.

Muocrpannble  rpaxgane B Koipremsckoit — Pecriy6amke
paBHBI IIepes 3aKOHOM HE3aBMCUMMO OT II0A4a, pachl, A3bIKa,
VHBAaAVAHOCTY, STHUYECKON IIPUHAAAEKHOCTY, BEPOVCIIOBE AaHIA,
BO3pacTa, MOAUTUYECKMX MAM MHBIX yOeXKAeHuil, oOpas3oBaHIs,
IIPOMCXOKAEHNS, MMYIIECTBeHHOIO MAM MHOTO IIOAOXKeHMs, a
TaK>Ke APYTUX OOCTOSTeABbCTB.

Ksrproizckoit PecriyGanmkoit patuunyposaHo 53 KOHBEHIINI
MexaynapoaHou opraHm3anum TpyJda, KOTOpble, KaK M3BECTHO,
codep>kaT HamOoOAblllee 4YUCAO HOPMATUBHBIX I1OAOXKEHMIA,
OTHOCAIINXCS K TPYAY U TPYAOBOM MUTPaLIVN.

OcHoOBHBIE MeXJayHapodHble  AOKYMEHTBHI, peryAanpylromuie
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oTHomeHns1s B cdepe TpysoBoit murpanum B KeIpreisckoin
PecriyOanxe:

1) BceoOmas gekaapariyst pas 4ea0BeKa U TpakAaHIHA;

2) MeXXayHapOAHBIN ITaKT O TPa’kKAAHCKMX ¥ HOAMTUYIECKMX
IpaBax

3) MexayHapoanass KoHBeHIIust o 3amure mpaB  Bcex
TPYASAILIMXCA-MUTPAHTOB U YA€HOB UIX ceMelr;

4) KonBeHIIMsI O IIpaBOBOM CTaTycCe TPYASAIIMXCSA-MUTPaHTOB
I 44€HOB MX ceMell rocydapcts — ydactHukos CogpyskecTsa
Hesasncumeix I'ocysapcers.

Kbipreiscran npusHaert:

1) mpaBo cBoOOAHO TiepeaBuraThcs UM BLIOMpaTh  cebe
MECTOXKUTEAbCTBO B IIpeJeAax Ka’kA0Tro rocyAapCTBa;

2) mpaBo Ha Tpy4, Ha CBODOAHBINI BBIOOp pabOTHl, Ha
cripaseAAuBbIe M 0AaronpusATHBIE YCAOBMS TPyJa M Ha 3alUTy OT
OeapaboTuIIb;

3) mpaBoO Ha paBHYIO OIlAaTy 3a paBHBIN TPyJ 0e3 KaKoi-aA1bo
AVICKpUIMMHaLIIL;

4) mpaso Ha  cHOpaBeAAMBOe U YAOBAETBOPUTEAbHOE
BO3HarpakgeHme, oOeclieduBaoliee  AOCTOMHOe  deaOBeKa
CyIIeCTBOBaHMe /A5 HeTO CaMOTIO I €TO CeMbM I AOIIOAHAeMOe, IIPU
Heo0OX0AMMOCTH, APYTUMU CpeACTBaMM COIMaAbHOIO OOeCIIeyeHsl.

Kerpreisckass Pecriybamka mpesocTaBaseT BceM OesKeHIIaM
paBHOe IIpaBOBOe II0JA0KeHMe Oe3 KaKOro-Ambo pasAmdus IIo
IpU3HaKaM I101a, pachl, sA3bIKa, DTHUYECKON NPUHAAAEKHOCTH,
BEpOJICIIOBeAaHIs, BO3PACTHOTO OTPaHUYEHII, ITOAUTUYECKUX
AU VMHBIX yOeXAeHnii, oOpa3oBaHIsl, CTPaHBl ITPOMCXOXKAEHIS,
VMMYIIIeCTBeHHOTO MAM MHOTO TIOAOXKEeHHUs, a TakKXke ApPYIux
00CTOSITeABCTB.

BAATOAAPVIM 3A BHVIMAHIIE!



REFUGEE STATUS DETERMINATION
PROCEDURE IN KOREA

Kim Jung WON
Park Hyun JUN

KOREA






Constitutional Justice in Asia

141

REFUGEE STATUS DETERMINATION PROCEDURE IN KOREA

Kim Jung WON*
Park Hyun JUN™

I. INTRODUCTION

I'am honored to be here to speak in front of young and promising
constitutional experts from around the world. Today, I would like
to briefly introduce how Korea’s Refugee Act was enacted and what
it entails, what it takes to be officially recognized as a refugee in
Korea, what the resettlement program provides and finally a recent
case with which the Constitutional Court of Korea dealt.

II. ENFORCEMENT OF THE REFUGEE ACT

The Republic of Korea signed the 1951 Refugee Convention and
the 1967 Protocol Relating to the Status of Refugees (the Refugee
Protocol) on December 3, 1992, both of which entered into force (on
March 3, 1993) in Korea.

Then, provisions regarding refugees were established by the
implementation of Korea’s Immigration Control Act and its
Enforcement Decree (December 10, 1993).

Despite these efforts, the international community has criticized
for not accepting more refugees to the level of other advanced
countries, and for not providing eligible means by which refugee
status applicants can maintain a basic livelihood.

For those reasons, the Korean Government established a refugee
division under the Ministry of Justice (June 12, 2013) to pursue and
implement policies on refugees that are more in line with Korea’s

*  Rapporteur Judge, the Constitutional Court of Korea.
” Rapporteur Judge, the Constitutional Court of Korea.
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growing role on the world stage. As a result, the Refugee Act of
Korea was enacted (took effect on July 1, 2013).

A. The Refugee Act of Korea

The Refugee Act of Korea stipulates that aliens who wish to attain
refugee status may apply for it. Among the applicants, those who
fall within the definition of a refugee will be recognized as refugees
after examinations by Refugee Status Determination (RSD) officers.
Recognized refugees are entitled to the treatment specified in the
Refugee Act and protection pursuant to the Refugee Convention.

The Refugee Act of Korea also guarantees the right to appeal in
the case of a denial of the application, while allowing applicants
to stay in Korea during the appeal procedures by acknowledging
them as refugee status applicants.

Under the Refugee Act, aliens must apply for refugee status at
the port of entry or Immigration Offices. Applicants are entitled to
legal assistance of an attorney during their RSD procedures.

Under the law, recognized refugees are entitled to social security
and basic livelihood security. Their academic achievements
and qualifications earned abroad may also be partially or fully
recognized in Korea. In addition, the spouses and minor children
of recognized refugees are entitled to receive permission to enter
the country.

Humanitarian status holders are now eligible to receive
permission to engage in employment activities while refugee status
applicants may receive support such as living expenses, access
to residential facilities and medical services as well as access to
primary and secondary education for minor aliens.

B. The Refugee Recognition Procedure

The refugee recognition procedure is shown in the following
figure. Please refer to the documents distributed for more
information on the refugee status, humanitarian status, refugee
status applicants’ rights and treatment and other details.
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C. Resettlement Program in Korea

Now, I will briefly introduce the Resettlement Program organized
by the UNHCR. The Resettlement Program provides opportunities
to thousands of the world’s most vulnerable refugees who are
referred by the UNHCR or other referral organizations so that the
refugees can start a new life in the 3rd country (receiving country).



Constitutional Justice in Asia

144

Kim Jung WON / Park Hyun JUN

The United States, Australia, Canada, and 34 other countries
including Korea are providing a sizeable number of resettlement
places. Korea participates in this program as a member state of the
UN and Chair of the Executive Board of the UNHCR.

So far, Korea has accepted 22 Myanmar refugees from refugee
camps in Thailand in 2015, 34 in 2016, and 30 more in 2017.

Related Case

Last but not least, I would like to introduce a recent decision of
the Constitutional Court of Korea in regard to the Refugee Act.

The summary of the case is as follows:

On November 20, 2013, a 22-year-old man from Sudan, arrived at
the Incheon International Airport. At that time, the young man was
holding a short-term commercial (C-3) visa issued by the Korean
Embassy in Sudan.

He applied for refugee status at the Incheon International Airport
Immigration Office, claiming that he was receiving death threats
because he refused to participate in the compulsory conscription in
his country.

After being denied in the pre-assessment, he requested to see
an attorney in order to file an appeal against the Incheon Airport
Immigration Office but that application was also denied.

Then he filed a constitutional complaint to our Court that the
dismissal of his application for an attorney at the Immigration
Office was unconstitutional. At the same time, he filed a motion for
preliminary injunction to suspend the Immigration Office’s refusal
to attorney visits.

On a side note, there also was a practical issue of whether or not
the attorney had to buy a flight ticket to enter the deportation room
at the Incheon Airport where the Sudanese person was staying at
that time.

The Constitutional Court of Korea held that there was a serious
violation to the right to a fair trial because the Sudanese complainant
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had no access to an attorney for more than five months after filing
the lawsuit, when he had the right to an attorney as a refugee status
applicant.

In this regard, the Justices of the Korean Constitutional Court
made a unanimous decision and ordered the Immigration Office to
immediately grant the refugee status applicant the permission to
consult with an attorney.

Now the person from Sudan resides in Korea as a refugee,
recognized by the Ministry of Justice of Korea.

I believe that the decision of the Constitutional Court well
demonstrates Korea’s effort to acknowledge human rights of aliens
applying for refugee status in accordance with the international
law.

Thank you for listening.

Turkey dispatched the third largest number of troops during the
Korean War (1950-53), following the United States and the United
Kingdom. Turkey suffered casualties of 721 deaths, 2,147 wounded
in action, 175 missing persons and 346 captives during the war.
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Rozi Binti BAINON"
Awang Kerisnada Bin Awang MAHMUD™

I. INTRODUCTION

Malaysia sits at the heart of Southeast Asia, consisting of a
federation of 13 states and 3 federal territories. Generally, its two
geographical regions is divided by the South China Sea:

West Malaysia or Peninsular Malaysia on the Malay Peninsula
shares a land border on the north with Thailand and is connected
by the Johor Causeway and the Tuas Second Link on the south with
Singapore.

East Malaysia, consisting of the federal territory of Labuan and
the states of Sabah and Sarawak, occupies the northern part of the
island of Borneo, bordering Indonesia and the Sultanate of Brunei.

The multi-racial population of about 31 million are governed
under a constitutional monarchy framework where the Federal
Constitution is the supreme law of the land and the Yang di-Pertuan
Agong is the Supreme Head of the Federation. The Malaysian
governing bodies consist of three organs, namely the executive,
legislature and judiciary. The Executive is headed by the Prime
Minister with a tenure of five years under which there are in total
twenty-six ministries. The Legislature on the other hand consists of
the Yang di-Pertuan Agong and two Houses of Parliament which
are the Senate and the House of Representatives. The Judiciary is
headed by the Chief Justice where the hierarchy of courts begins

" Director of Policy and Legislation Division, Federal Court of Malaysia.
™ Session’s Court Judge, Federal Court of Malaysia.
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from the Magistrates” Court, Sessions Court, High Court, Court of
Appeal, and finally, the Federal Court.

Malaysia began its membership in the United Nations (UN)
since 17 September 1957 and has been elected as a non-permanent
member of the Security Council for four times in the year 1965,
1989 - 1990, 1999 - 2000 and 2015 - 2016. It has established strong
international affiliations with other international agencies such as
UN High Commission for Refugees (UNHCR), UN Educational,
Scientific and Cultural Organization (UNESCO), World Bank,
International Monetary Fund (IMF) and subsequently members of
the Asia-Pacific Economic Cooperation (APEC), Asian Development
Bank (ADB) and many others.

On 8 August 1967, Malaysia, together with Singapore,
Indonesia, the Philippines and Thailand founded the Association
of Southeast Asian Nations (ASEAN) and in 1969 became one of
the pioneer member of the Organisation of Islamic Cooperation
(OIC). As a former British colony, Malaysia is also a member of the
Commonwealth of Nations.

II. MALAYSIA’S IMMIGRATION LAWS

Malaysia is known as a country with broad immigration policies
due to its rapid economic growth. Hence, the immigration policies
evolved significantly to cater the needs of the country. According to
the Federal List in the Ninth Schedule of the Federal Constitution
of Malaysia, immigration law falls under the purview of the federal
government. In other words, only the federal government can make
laws relating to immigration. In Malaysia, the main statute that
control the inflows of immigrants is the Immigration Act 1959/63
[Act 155]. However, the Act 155 does not provide a clear definition
of who are immigrants but they are generally classified as family
class (closely related persons of Malaysian residents living in
Malaysia), foreign workers, foreign domestic helpers, expatriates
(highly skilled workers), foreign students, diplomats, travelers and
refugees.
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Malaysia is a sovereign state.! Being a sovereign State, Malaysia
is independent, having autonomy (autonomous) and ability to
control over itself and its decisions. The international law has
developed and recognized the minimum international standard of
human rights, which is categorized as soft law and does not create
any legal obligations on a sovereign state including Malaysia. As
sovereignty is associated with the independence of a state, Articles
2(1),(4) and (7) of the Charter of the United Nations have set forth
the principle of domestic sovereignty of states over their internal
affairs and the principle of non-interference in internal affairs of
states by other states/international authorities.

Indeed, in exercising this sovereignty, Malaysia do undertake
to do its best to oblige the principles enunciated in the Universal
Declaration of Human Rights (UDHR), the International Covenant
on Civil and Political Rights (ICCPR) and the International Covenant
on Economic, Social and Cultural Rights (ICESCR) despite not
ratifying all these three international bill of rights.

Freedom of movement is a fundamental right incorporated
in Article 5 (Liberty of a person), Article 8 (Equality) and Article
9 (Prohibition of banishment and freedom of movement) of the
Federal Constitution. The system of government in Malaysia is
closely modelled on the Westminster Parliamentary system with a
difference that the Constitution is supreme and not the Parliament.
Article 4 of the Federal Constitution provides that “This Constitution
is the supreme law of the Federation...”.

Individual rights and freedoms as enshrined in the Constitution
are not without limitations as peace and security of the country must
take centre concern.” Therefore, the Federal Constitution provides
for the limitations to those fundamental rights and freedoms
as a safeguard to maintain public order. These are contained in
the relevant Articles itself and the written law made thereunder.

1 Malaysia is a member of the United Nations and according to United Nations List of States,
Malaysia sovereignty is not challenged.

2 The Honourable Chief Justice Arifin Zakaria (2012), The Malaysian Perspective on Human
Rights and Freedom In 21 Century and The Role of Court, 50" Turkish Constitutional Court
and International Symposium, Turkey at page 3.
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According to Mukherjee J. in A.K Gopalan v. State A.LLR 1950 S.C
27, “personal liberty” in ordinary language means “liberty relating
to or concerning the person or body of the individual, and in this
sense is the antithesis of physical restraint or coercion”.

In the case of Government of Malaysia & Ors v Loh Wai Kong
[1979] 2 ML]J 33, the respondent had applied for an order directing
the appellants to issue a Malaysian passport to him. The respondent
contended that he had a fundamental right under Articles 5, 8 and
9 of the Federal Constitution to travel abroad and the refusal of a
passport violated his right. Suffian LP delivered the judgment of the
Federal Court as follows:

“(1) Personal liberty in article 5 of the Federal Constitution means
liberty relating to or concerning the body of the individual; that
article does not confer on the citizen a fundamental right to leave
the country. The government may stop a person from leaving the
country if, for instance, there are criminal charges pending against
him;

Article 5 does not confer on the citizen a fundamental right to
travel overseas;

Article 5 does not confer on a citizen a right to a passport. The
government has a discretion to issue or not to issue, delay the
issue of or withdraw a passport for instance if, criminal charges
are pending against the applicant. The exercise of this discretion
is subject to review by a court of law, as in the case of other
discretionary powers.”. Suffian LP had further explained that-
“Article 5(1) speaks of personal liberty, not of liberty simpliciter...
the meaning of words used in any portion of a statute.. .depends on
the context in which they are placed....and that they may be given
a wider or more restricted meaning than they ordinarily bear if the
context requires it in construing “personal liberty” one must look at
the other clauses of the article, and doing so we are convinced that
the article only guarantees a person, citizen or otherwise, except an
enemy alien, freedom from being “unlawfully detained”; the right,
if he is arrested, to be informed as soon as may be of the grounds
of his arrest and to consult and be defended by his own lawyer; the
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right to be released without undue delay and in any case within 24
hours to be produced before a magistrate; and the right not to be
further detained in custody without the magistrate’s authority. It
will be observed that these are all rights relating to the person or
body of the individual, and do not, in our judgment, include the
right to travel overseas and to a passport/’

This case was followed by the Federal Court of Malaysia in
Pihak Berkuasa Negeri Sabah v. Sugumar Balakrishnan & Anorther
Appeal [2002] 4 CL], which held that “the words “personal liberty’
should be given the meaning in the context of article 5 as a whole.
We therefore disagree that the words “personal liberty” should
be generously interpreted to includes all other rights that are an
integral part of life itself and those facets to form the quality of
life...as it has been similarly enshrined in Part II of the Constitution

i

under Fundamental Liberties” ”.

By legislative history of Article 5, it was stated at paragraph 162 in
Chapter IX of the Report of the Federation of Malaya Constitutional
Commission 1957, that the constitutional objective/intention of
personal liberty in Article 5 is to afford means of redress against
unlawful infringement of personal liberty in the aspect of detention
without legal authority.

A Malaysian passport by nature is a document issued in the
name of His Majesty Yang DiPertuan Agong on the responsibility
of the Minister of Home Affairs to a named individual, intended to
be presented to the Governments of foreign nations and to be used
for that individual’s protection as a Malaysian Citizen in foreign
countries. The Malaysian passport remains the property of the
Government that may be withdrawn at any time, which is clearly
stated at the last page of the passport. Any issuance of a Malaysian
passport only carries with it a privilege and not a right, to travel
overseas. It is a privilege given by the government subject to
discretion whether or not under certain appropriate circumstances,
to allow or bar a person from leaving the country, such as, if criminal
investigation is pending against him.
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Section 4(4) of the Human Rights Commission of Malaysia Act
1999 allows “regard to be had to the Universal Declaration of Human
Rights 1948 (UDHR 1948) to the extent that it is not inconsistent with
the Federal Constitution”. In case of conflict between international
instruments or norms and national rules, courts must adopt the rule
that national law prevails. Hence, the court has played its part well
in protecting, enhancing and advancing human rights and this is
all the more important in the light of emphasizing the international
standard of human rights in Malaysia.

As some of the migrants category stated above are particularly
of a vulnerable population, issues of migration and human rights
seems to be intertwined. The international community believes that
there is a need to protect migrants as they are universal in scope.
Therefore, human rights issues is pertinent in the development
of national migration policy. As part of the Eleventh Malaysia
Plan (2016-2020), a comprehensive immigration and employment
policy for foreign workers is in the works, with Ministry of Home
Affairs (MOHA) assuming the lead role in the policy- making. In
the meantime, Malaysia has become a party to the Trans-Pacific
Partnership Agreement (TTPA), which requires states to adopt
and implement laws in accordance with the International Labour
Organisation (ILO) Declaration on Fundamental Principles and
Rights at Work in order to eliminate forced or compulsory labour,
child labour and any form of discrimination towards the immigrant
workers.

Other relevant Government bodies/departments/agencies are:
Malaysian National Security Council;

Ministry of Human Resource;

Immigration Department of Malaysia;

Royal Malaysian Police;

Royal Malaysian Customs Department;

Malaysian Maritime Enforcement Agency;
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Labour Department; and
Human Rights Commission of Malaysia (SUHAKAM).

Non-Governmental Organisations which are active in human
rights protection for the migrant workers or the victim of human
trafficking are:

Voice of the Malaysian People (SUARAM);

Tenaganita;

Women’s Aid Organization (WOA), etc.

Related national legislations on immigration in Malaysia are —

Federal Constitution [Ninth Schedule (Legislative List) - List I :
Federal List];

Immigration Act 1959/63 (Revised) [Act 155];
Passports Act 1966 (Revised - 1974) [Act 150];

Anti-Trafficking in Persons and Anti-Smuggling of Migrants Act
2007 (Amendment 2010) [Act 670];

Penal Code; and
National Security Council Act 2016 [Act 776].

To date, Malaysia has ratified 5 out of the 8 International
Labour Organization Core Conventions which are currently in
force, as follows:

Forced Labour Convention, 1930 (No. 29);

Right to Organise and Collective Bargaining Convention, 1949
(No. 98);

Equal Remuneration Convention, 1951 (No. 100);
Minimum Age Convention, 1973 (No. 138); and
Worst Forms of Child Labour Convention, 1999 (No. 182).

The Immigration Department of Malaysia (under the
administration of MOHA) is the responsible agency in regulating
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national immigration policies and control mechanism of
movement of citizens/residents/immigrants in and out of Malaysia.
Immigration policy in relation to migrant workers is always the
focus of discussion as the population of migrant workers is larger
than other categories of migrants and it also involves with more
human rights issues.

Prominent features of the policy framework have included a
detailed quota system for entry of immigrant workers and efforts
to regularize migration through temporary amnesties. Although
frequent changes have been made, the policies have been consistent
in respect to admitting migrant workers only for the purpose of
meeting the immediate labour needs of employers rather than
allowing them for longer term settlement. For the purpose of this
presentation, migrants workers are divided as follows —

Foreign Workers

Under the Malaysian Immigration Policy, only the sectors of
manufacturing, construction, plantation, agriculture and services
are allowed to hire foreign workers and yet it is subject to quota of
foreign workers as obtained from MOHA, One Stop Centre (OSC).
Foreign workers from Thailand, Cambodia, Nepal, Myanmar, Laos,
Vietnam, Philippines (excluding females), Pakistan, Sri Lanka,
Turkmenistan, Uzbekistan and Kazakhstan are generally eligible to
work in all the sectors.

Foreign workers from India are eligible to work in all the
sectors but for the sector of construction, it is only limited to works
involving high tension cable only. Whereas for foreign workers
from Indonesia, only male workers are excluded from working in
the sector of manufacturing. Foreign workers from Bangladesh are
eligible to work only in the sector of plantation via a Government
to Government agreement (G2G). There is also an age limitation for
applicants, must be not less than 18 years old and not more than 45
years old at the time of application.

A new mechanism known as Immigration Security Clearance
(ISC) was implemented since 4-5-2015 which requires the employer
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to ensure all foreign worker candidates have already undergone ISC
verification as a mandatory requirement in application to work in
Malaysia. The ISC registration can be done in all ISC centres in the
source countries. The ISC verification document is then required
to be attached with a Visa with Reference (VDR) approval letter
during Visa application at Immigration Atase/ Embassy Malaysia.
Starting from 15 June 2015, the employers have to apply VDR by
online application via Module of eVDR (FWCMS) upon potential
foreign workers being certified as fit and healthy by the approved
medical center in the source countries.

Foreign workers will only be allowed to enter into Malaysia at the
authorized entry point using the VDR issued by the Immigration
Department and Entry Visa issued by the Malaysian Attaches Office
in the country of origin. Employers must ensure that the clearance
process of foreign workers at the entry points is done within 24
hours from the arrival time.

The foreign workers upon entry into Malaysia are required to
obtain one Visit Pass (Temporary Employment) [VP(TE)] upon
application made at the Immigration Office which issued the VDR
approval letter. The [VP(TE)] will only be issued after they have
passed the FOMEMA medical examination within 30 days which
can be done at any medical centers registered with FOMEMA. In
any event where the foreign workers fail to obtain [VP(TE)], they
will not be allowed to stay and work in Malaysia and the employers
are required to apply for Check Out Memo for the repatriation
of the foreign worker. Foreign workers with valid VP(TE) will be
issued i-Kad with different colour code indicating different sectors.

VP(TE)is only valid for a period of twelve (12) months. Employers
are allowed to and must only apply for extension before the expiry
date, otherwise the application will be referred to the Immigration
Enforcement Division for consideration. Such application for
extension is subject to fees or levy according to the working region
and the working sector as provided by the Immigration Department.

Foreign workers who leave work place without notifying the
employers with the intention to escape and who are not returning
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to work place after coming back from origin country are considered
as absconded. The relevant employers are then required to notify
the Immigration Department for absconded cases. The absconded
foreign workers will be blacklisted by the Immigration Department
and their security bond will be confiscated as well.

Foreign Domestic Helper (FDH)

For Foreign Domestic Helper (FDH), it is governed under a
slightly different policy. The approved source countries for FDH
are Indonesia, Thailand, Cambodia, the Philippines, Sri Lanka,
India, Vietnam and Laos. An eligible FDH must be a female, not
less than 21 years old and not more than 45 years old, a confirmed
fit person by an appointed Medical Centre, reside in the country of
origin, enters Malaysia via VDR and has obtained certified PASS for
ISC at the source country.

There are special requirements that an employer who intends
to hire a FDH has to fulfill before the applications for FDH. The
employer and his spouse should have children under 15 years of
age or parents who are sick; must earn a minimum income RM3000-
RM5000 depending on the country of origin of the FDH; must not
be a bankruptcy; and employers who are Muslims are allowed to
hire only Muslim FDH.

The employers have to make sure that the FDH is assigned to
domestic chores (not including car wash) and the FDH is provided
with room amenities/ accommodation which is equipped with basic
facilities. FDH should be given nutritious food and proper rest,
including sleeping time. The employers must also ensure that the
FDH does not marry in this country while on the Pas Lawatan Kerja
Sementara PL (KS). FDH cannot change employment or change
employers without permission of the Immigration Department of
Malaysia. Employers or employment agencies are not allowed to
strike or inflict any act that causes injury to the FDH.

The FDH has to receive an approval letter for VDR to get a visa at
the Malaysian Representative Office in the FDH’s country of origin
prior entry into Malaysia. After getting the visa, the FDH can enter
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Malaysia through any permitted entrance. Immigration officers will
provide a Special Pass for 30 days so that the employer can report
the presence of the FDH at the immigration office that approved
the VDR. The employer or employer agency should wait at the
permitted entrance and is required to bring the FDH for a medical
checkup at any clinic appointed by FOMEMA Sdn Bhd and obtain
the PL (KS) sticker from the State Immigration Department which
will be issued within one month from the date of arrival.

Once the FDH has received the PL (KS), she is allowed to work
until the deadline stated on the sticker PL(KS) concerned. The
employers then have to application for the Check Out Memo to
facilitate the FDH to return to their country of origin, failing which
the foreign workers are still considered to be under his employment
and the employer is still responsible for the foreign workers.

ITII. GENERAL IMMIGRATION PROCEDURES

Under Act 155, the most effective way for the Government of
Malaysia to control and regulate the inflow of immigrants and to
reduce irregular immigration is by identifying the legal and illegal
immigrants. Under Section 6 of Act 155, immigrants will be legal
immigrants if only they fulfilled the requirements as spelt out, as
follows —

“Control of entry into Malaysia
6. (1) No person other than a Citizen shall enter Malaysia unless —

he is in possession of a valid Entry Permit lawfully issued to him
under

section 10; his name is endorsed upon a valid Entry Permit in
accordance with section 12, and he is in the company of the holder
of the Permit;

he is in possession of a valid Pass lawfully issued to him to enter
Malaysia; or he is exempted from this section by an order made
under section 55.”
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Section 6 provides that an immigrant is allowed to enter, stay or
remain in Malaysia if he possesses a valid Entry Permit or his wife
and children whose name has been endorsed upon a valid Entry
Permit or receives an exemption by an order made under section
55. Therefore, any immigrant that falls under any of the subsections
6(1) (a) to (d) is a legal immigrant.

Generally, a person who enters into a foreign country of which
he is not a citizen and fails to produce a valid travel document
such as passport or visa upon the immigration authority, he will
be considered as an illegal immigrant. However, Act 155 provided
certain provisions such as sections 8, 9 and 15 that stipulate the
situations where immigrants are prohibited to enter into Malaysia
and identified as illegal immigrants.

Section 8 spells out who are prohibited immigrants which
permission to enter into Malaysia will be refused by the Director
General. Meaning that, the prohibited immigrants will be considered
as illegal immigrants in Malaysia. The persons that are classified as
prohibited immigrants under section 8 are as follows:

Any person who is unable to show that he has the means of
supporting himself and his dependents (if any) or that he has
definite employment awaiting him or who is likely to become a
pauper or a burden to the public;

Any person who suffers from mental disorder or mental defect,
or suffers from a contagious disease which makes his presence in
Malaysia a danger to the community;

Any person who refuses to undergo a medical examination after
being required to do so by an Immigration Officer;

Any person who has been convicted in any country or state
of any offence and sentenced to imprisonment for any term, and
has not received a free pardon and by reason of the circumstances
connected with the conviction is deemed by the Director General to
be an undesirable immigrant;

Any person who is a prostitute or who is living or receiving the
proceeds of prostitution or has lived on or received the proceeds of
prostitution prior to entering Malaysia;
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Any person who procures or attempts to bring prostitutes or
women or girls into Malaysia for the purpose of prostitution or
other immoral purpose;

Any person who is a vagrant or habitual beggar;

Any person whose entry into Malaysia was unlawful under this
or any written law enforced at that time;

Anyone who believes in or advocates the overthrow of any
government, constituted law or authority in Malaysia by force or
violence or who disbelieves in or is opposed to the established
government, or who advocates the assassination of public officials,
or who advocates or teaches the unlawful destruction of property;

Anyone who is a member of or is affiliated with any organisation
that entertains or teaches disbelief in or opposition to the established
government or advocates or teaches the need for unlawful assaulting
or killing of any official, specific or general, or of any government
in Malaysia or any established government or advocates or teaches
the unlawful destruction of property;

Anyone who as a result of reliable unfavorable information
received from any source, from any government, through official or
diplomatic channels, is deemed by the Minister to be an undesirable
immigrant;

Anyone who has been removed from any country or state by
the government of that country or state on repatriation grounds, by
reason of the circumstances connected therewith, is deemed by the
Director General to be an undesirable immigrant;

Anyone who, being required by any written law to be in
possession of valid travel documents, is not in possession of such
documents or is in possession of forged documents;

The family and dependents of a prohibited immigrant; and

Any member of a class of persons, against whom an order to
cancel any pass or permit has been made.

Other than that, section 9 confers the power to the Director
General to prohibit entry or cancel any Permit or Pass. Section 15



Rozi Binti BAINON
Constitutional Justice in Asia Awang Kerisnada Bin Awang MAHMUD

162

also prohibits any immigrant whose Permit or Certificate that has
been cancelled or Pass has been expired or any immigrant who
made declaration under Section 14(4) (any material statement made
in or in connection with the application for that Permit or Certificate
was false or misleading; or the person is a prohibited immigrant).

The Immigration Department of Malaysia has the power to
remove and deportillegal immigrants back to their country of origin
in accordance to Act 155.There are 3 situations where immigrants
shall be liable to be removed from Malaysia —

Firstly, during the examination when he arrives in Malaysia or
after such enquiry (if necessary) and the immigration officers finds
out that he is a prohibited immigrant. Under Section 31, the Director
General shall prohibit him from entering Malaysia and he may be
detained at an immigration depot or other place at the discretion of
the Director General before he returns to his country of origin;

Secondly, under section 32 where he is convicted for an offence
under sections 5, 6, 7, 8 and 9, he shall be liable to be removed by an
order of the Director General; and

Thirdly, under section 33 where he is found to remain in Malaysia
unlawfully by reason of Section 9, 15 and 50 even though without
any proceeding being taken against him, he shall be removed from
Malaysia by order of the Director General. However, he is allowed
to appeal against the order of removal made by the Director General
to Minister but not to appeal against any removal order made in
respect of section 9(1)(a),(b) or, section 15(1)(c) or section 60 by
reason of expiry Pass.

When immigrants are ordered to be removed from Malaysia,
they may be detained in custody. Section 34 lays down the
procedures that should be followed by the immigration officers
when immigrants are supposed to be put in detention prior to
their removal from Malaysia. The immigrants who are put under
immigration detention and appeal under section 33(2) may be
released at the discretion of the Director General, pending the
appeal decision.
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According to subsection (2), upon the determination of the appeal
under section 33, the immigrants that are ordered to be removed
from Malaysia should be placed on board of suitable vessel or
aircraft by any police officer or immigration officer. While under
subsection (3), those immigrants that did not apply for appeal
maybe be detained in any prison, police station or immigration
depot or any place appointed by the Director General.

Section 35 has given power to immigration officers or police
senior officers to arrest any immigrant that is reasonably believed
to be removed from Malaysia without warrant and detain him in
any prison, police station or immigration depot for a period of not
more than 30 days pending the decision whether an order should
be made against him.

IV. MALAYSIA’S REFUGEE POLICY

International Instruments on the Protection of Refugees

A. The 1951 Convention

The 1951 Convention Relating to the Status of Refugees (“the
1951 Convention”) protects refugees. It defines the term “refugee”
by virtue of Art 1(A)(2) that states “a refugee is an individual who
is outside his or her country of nationality or habitual residence
who is unable or unwilling to return due to a well-founded fear of
persecution based on his or her race, religion, nationality, political
opinion, or membership in a particular social group.” People who
tulfill this definition are entitled to the rights and bound by the
duties contained in the 1951 Convention.

The 1951 Convention contains a number of rights and also
highlights the obligations of refugees towards their host country.
The rights contained in the 1951 Convention include’:

The right not to be expelled, except under certain, strictly defined
conditions (Article 32);

3 UNHCR, September 2011, The 1951 Convention Relating to the Status of Refugees and its 1967
Protocol.
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The right not to be punished for illegal entry into the territory of
a contracting State (Article 31);

The right to work (Articles 17 to 19);

The right to housing (Article 21);

The right to education (Article 22);

The right to public relief and assistance (Article 23);
The right to freedom of religion (Article 4);

The right to access the courts (Article 16);

The right to freedom of movement within the territory (Article
26); and

The right to be issued identity and travel documents (Articles 27
and 28).

However, the 1951 Convention does not prescribe how States
Parties are to determine whether or not an individual satisfies the
definition of a “refugee”. Instead, the Convention leaves it to the
State Party to formulate the rules on asylum proceedings and the
determination of refugee status. This has resulted in disparities
among different States as each State will formulate the laws on
asylum based on its own resources, national security concerns, and
experiences with forced migration movements. Despite differences
at the national and regional levels, the overriding objective of
the modern legal regime on refugees is to provide protection to
individuals forced to flee their homes because their countries are
unwilling or unable to protect them.

B. The 1967 Protocol

Whenever a reference is made to the 1951 Convention, reference
is also made to the 1967 Optional Protocol relating to the Status
of Refugees. Originally, the 1951 Convention was of limited scope.
Its scope was confined only to refugees in Europe and to events
occurring before 1 January 1951. The 1967 Protocol, a supplementary
treaty to the 1951 Convention, removes the geographical and time
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limits that were part of the 1951 Convention. In other words,
this supplementary treaty (the 1967 Protocol) turned the 1951
Convention into a truly universal instrument that could benefit
refugees everywhere.

As of April 2015, there are 145 State Parties to the 1951 Convention
and 142 to both the 1951 Convention and the 1967 Protocol.* The
only Asean parties to the 1951 Convention and the 1967 Protocol are
Cambodia and the Philippines. Malaysia is not a State Party to the
1951 Convention and its Protocol.

C. Customary International Law

The principle of non-refoulement, which prohibits the return of a
refugee to a territory where his or her life or freedom is threatened,
is considered as a rule of customary international law. As such it
is binding on all States, regardless of whether they have acceded
to the 1951 Convention or 1967 Protocol. The principle of non-
refoulement is expressed as follows:

“No Contracting State shall expel or return (refouler) a refugee
in any manner whatsoever to the frontiers of territories where his
life or freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political
opinion.”

It prevents State from rejecting, returning or removing refugees
from their jurisdiction and to expose them to a threat of persecution,
or to a real risk of torture, cruel, inhuman or degrading treatment
and punishment, or to a threat to life, physical integrity and freedom.

As this principle of non-refoulement is generally accepted as a
principle of customary international law, this principle is binding
on all nations regardless whether the State is a party or not to the
1951 Refugee Convention. This means that Malaysia, although not
a party to the 1951 Refugee Convention, is, nevertheless, bound by
this important principle of international law.

4 UNHCR, State Parties to the 1951 Convention relating to the Status of Refugees and the 1967
Protocol,__http://www.unhcr.org/protection/basic/3b73b0d63/states-parties-1951-convention-
its-1967- protocol.html accessed 28 August 2017.
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D. United Nations High Commissioner for Refugees

Apart from the two conventions held in 1954 and 1961, the
most important actions of United Nations relating to refugees was
the establishment of the United Nations High Commissioner for
Refugees ((UNHCR’). The UNHCR is a United Nations agency that
wasestablished on14 December 1951 withitsheadquartersin Geneva,
Switzerland. Considered the guardian of the 1951 Convention, the
agency is mandated to lead and coordinate international action to
protect refugees and resolve refugee problems worldwide.

UNHCR in Malaysia

UNHCR in Malaysia commenced its operations in 1975 when
Vietnamese refugees began to arrive by boat in Malaysia and other
countries in the region. From 1975 until 1996, UNHCR assisted
the Malaysian government in providing protection and assistance
for the Vietnamese boat people. Over those two decades as part
of an international burden sharing effort, UNHCR resettled more
than 240,000 Vietnamese to countries including the United States,
Canada, Australia, France, New Zealand, Sweden, Finland,
Denmark and Norway.During that same period, more than 9,000
persons returned home to Vietnam with the support of UNHCR.”

During the 1970s and 1980s, UNHCR assisted the Malaysian
Government in receiving and locally settling over 50,000 Filipino
Muslims from Mindanao who fled to Sabah. UNHCR also supported
the Malaysian Government in locally settling several thousand
Muslim Chams from Cambodia in the 1980s and several hundred
Bosnian refugees in the 1990s.°

According to the UNHCR Malaysia website, as of end June 2017,
there are some 149,200 refugees and asylum-seekers registered with
UNHCR in Malaysia. Some 132,500 are from Myanmar, comprising
some 59,100 Rohingyas, 38,200 Chins, Myanmar Muslims, 4,200
Rakhines & Arakanese, and other ethnicities from Myanmar. There

5 UNHCR, UNHCR in Malaysia,__ http://www.unhcr.org/en-my/unhcr-in-malaysia.html
accessed 24 August 2017.

6 Ibid.
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are some 16,700 refugees and asylum-seekers from other countries,
including some 3,800 Pakistanis, 2,200 Sri Lankans, 2,100 Yemenis,
2,100 Somalis,Syrians, 1,400 Iraqis, 1,100 Afghans, 700 Palestinians,
and others from other countries. Some 67% of refugees and asylum-
seekers are men, while 33% are women. There are some 37,000
children below the age of 18.

Those who are recognised as refugees are given identification
card/ papers and become persons of concern to UNHCR. The
Malaysian authorities have agreed that those who hold the UNHCR
identification papers will not be charged with illegal entry or failure
to produce valid travel documents but this is not a guarantee against
possible detention and abuse by the enforcement authorities and
the civilians voluntary army.*

In refugee situation, many of them travel without legal document
and leave their country of origin and enter another country using
unauthorized point of entry to evade the authority. Under Act
155, entry without valid permit or pass is an offence. A number of
refugees have been charged for offences under this section. While
the courtis unable to spare them from jail sentence as they are bound
to enforce the Immigration Act 1959/1963, the refugees manage to
escape whipping because their status as refugee under the UNHCR
mandate are being used as a mitigating factor.

In Tun Naing OO v. PP [2009] 6 CL]J 490-500, the High Court
held that:

“[33] Going by humanitarian grounds, it is not humane to give
an asylum- seeker or refugee two strokes of whipping. Such person
is already running away from his own country to avoid pressure
and persecution. It serves no purpose to whip him and add to his
suffering when, as learned counsel for the applicant stated, after
serving his sentence of imprisonment, the applicant would be
deported. In any event, the UNHCR is now seeking to assist the
applicant and finally to get him resettled in a suitable country.

7 UNHCR Malaysia, Figures at a Glance, _https://www.unhcr.org.my/About Us-@ Figures At A
Glance.aspx , accessed 23 August 2017.

8 Dina Imam Supaat, ‘Refugee Children under the Malaysian Legal Framework’, UUM Journal
of Legal Studies, ISSN: 2229-984 X, vol. 4, 2014, pp. 118-148.
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[34] This court is therefore of the firm opinion that asylum
seekers and refugees, if they have not committed acts of violence or
brutality, or are habitual offenders, or have threatened our public
order, should not be punished with whipping. However, such
persons can help themselves by giving documentary proof of their
registration with their own community here or with the UNHCR
office in Kuala Lumpur to satisfy the subordinate courts that they
are genuine asylum-seekers or refugees who are only waiting to
be resettled. That would, hopefully, avert future cases of whipping
being imposed as a sentence for similar offences”.

Although Malaysia is not a State Party to the 1951 Convention
and its Protocol Relating to the Status of Refugees, the Malaysian
government is nevertheless a member of the United Nations. That
being so, Malaysia is obligated to co-operate — and she does —
with the UNHCR in addressing refugee issues on humanitarian
grounds.

As to the rights of the refugees, Malaysia is in the midst of
finalizing her National Human Rights Action Plan. This is our 1 st
National Human Rights Action Plan. Our Plan of Action on refugees
are strengthening the management of refugees, cooperation with
the Joint Task Force between the Government of Malaysia and
UNHCR, increasing the participation of the stakeholders such as
UNHCR, SUHAKAM, NGO by way of official dialogue sessions
and enhancing the knowledge of the officials who involved with
refugees.

There are currently no legislative or administrative provisions in
Malaysia to deal with the situation of asylum seekers or refugees.
The UNHCR undertakes all activities pertaining to the reception,
registration, documentation and status determination of asylum-
seekers and refugees.

To date, the UNHCR has registered more than 45,000 persons of
concern consisting of Myanmars, Sri Lankans, Iraqis, Somalis and
Palestinians. Myanmars tally the highest owing to the presence of the
repressive military junta in Myanmar. Unfortunately, as Malaysia
is yet a signatory to the Convention, the identity cards issued by
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UNHCR remain unrecognised by our authorities, resulting in
arrests, detention and deportation under Malaysia’s immigration
laws.

V.ISSUES AND COUNTERMEASURE
A. Immigration: Issues
* Human Trafficking

Foreign workers primarily from Indonesia, Bangladesh, the
Philippines, Nepal, Burma, and other Southeast Asian countries,
often voluntarily migrate to Malaysia in search of greater economic
opportunities. Some migrants are subjected to forced labour or
debt bondage by their employers, employment agents, or labour
recruiters. Many foreign workers are employed by recruiting or
outsourcing companies rather than by the factory or plantation
where they work, making workers more vulnerable to exploitative
labour conditions and limiting the ability of factories, manufacturers,
and employers to address some labour concerns.

In addition, recruitment and contracting fees are sometimes
deducted from workers” wages, increasing workers” vulnerability
to debt bondage. In accordance with governmental regulations, the
burden of paying immigration and employment authorization fees
is placed on foreign workers. Authorities report large organized
crime syndicates are responsible for some instances of trafficking.
Refugees in Malaysia, including Rohingya men, women, and
children lack formal status or the ability to obtain legal work
permits, leaving them vulnerable to trafficking. Many incur large
smuggling debts, which traffickers use to subject some refugees
to debt bondage. An estimated 80,000 Filipino Muslims without
legal status, including 10,000 children, reside in Sabah, with some
vulnerable to trafficking. Children from refugee communities in
Peninsular Malaysia are reportedly subjected to force begging.

In 2014, the government reported 186 investigations of potential
trafficking cases, compared with 89 in 2013. It initiated prosecutions
against 54 alleged trafficking offenders (including 26 for forced
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labour, 12 for sexual exploitation, and an unknown charge for 16
cases), an increase from 34 in 2013.

The Parliament of Malaysia has enacted the Anti-Trafficking in
Persons and Anti-Smuggling of Migrants Act 2007 [Act 670]. Act 670
or ATIPSOM Act is a legislation to prevent and combat trafficking
in persons and smuggling of migrants and to provide for matters
connected therewith.

The ATIPSOM Act was enacted pursuant to the Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, supplementing the UN Convention Against
Transnational Organized Crime. Malaysia ratified the Convention
in 2004 and the Protocol in 2009. Amendments in 2010 to add
provisions related to smuggling of migrants were made pursuant
to the Protocol Against the Smuggling of Migrants by Land, Air and
Sea, which Malaysia has not yet signed.

Under the ATIPSOM Act, Malaysian courts have jurisdiction
to hear prosecutions of any person charged with an offense under
the Act, whether or not the alleged offense occurred within or
outside Malaysia and regardless of the nationality of the offender, if
Malaysia is a receiving country, transit country, or if the trafficking
starts in Malaysia. The ATIPSOM Act also extends jurisdiction
to extraterritorial offenses committed by Malaysian citizens or
permanent residents.

The ATIPSOM Act established the Council for Anti-Trafficking
in Persons and Anti-Smuggling of Migrants that consist of senior
government officials. The council formulates policies and programs,
including in relation to enhancing public awareness of human
trafficking in the protection of trafficked persons, and is responsible
for gathering data and authorizing research on human trafficking
issues.

The ATIPSOM Actalso established a High Level Committee (HLC)
consisting of the Ministries who are represented on the Council. The
HLC shall deliberate on and decide the recommendations made by
the Council.
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The government convicted three traffickers for forced labour and
none for sex trafficking, marking a decrease from nine traffickers
convicted in 2013. Sentences ranged from two to five years’
imprisonment for each trafficking charge. Malaysia’s 2007 Anti-
Trafficking in Persons Act (amended in 2010) prohibits all forms of
human trafficking and prescribes punishments of up to 20 years’
imprisonment, which are sufficiently stringent and commensurate
with those prescribed for other serious offenses, such as rape.

e Forced labour

Due to certain reasons, there are foreign workers that would have
to be highly dependent of their employers so much so they have to
sacrifice their freedom and which makes it difficult for them to leave
their employer. This creates conditions for potential debt bondage
and forced labour. Some migrants are subjected to forced labour or
debt bondage by their employers, employment agents, or labour
recruiters. Some foreign migrant workers on agricultural and palm
oil plantations, at construction sites, in the electronics industry, and
in homes as domestic workers are subjected to practices indicative
of forced labour, such as restricted movement, wage fraud, contract
violations, passport confiscation, and imposition of significant debts
by recruitment agents or employers.

Some employers withhold an average of six months” wages
from foreign domestic workers to recoup recruitment agency fees
and other debts. Some forced labour victims in Malaysian waters,
including Cambodian and Burmese men on Thai fishing boats,
reportedly escape in Malaysian territory. One of the reasons why
such problems occurred is that the foreign workers who came
to Malaysia was not briefed on their rights as foreign workers in
Malaysia. Innocence and naivety had caused them to be susceptible
to false promises by the agents and also their employers which
eventually be deprived of their legal rights. Some agents of whom
responsible to bring them into Malaysia and finding employers for
them ended up become the reason of their misery in Malaysia.
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* Domestic Servitude

Over the past few decades, Malaysia has attracted a steady
supply of women workforce from its neighbours namely Indonesia,
Philippines, Thailand, Myanmar and Cambodia. So far, Malaysia
has employed more than 300,000 foreign women who serve as maids
or housekeepers of which, more than 230,000 are from Indonesia,
according to Malaysian Maid Employers Association (MAMA).

The vulnerability of the migrant domestic worker’s position as
a resident in the home of her employer, the lack of legislation to
protect the migrant domestic worker and the tendency of state and
local policies to safeguard the interests of the employer rather that
the migrant domestic worker all combine to create situation in which
abuse likely to occur. Also, some employers have misconception and
paranoia against domestic workers. Some of them generalising all
domestic workers as liars, promiscuous and flirtatious. Therefore,
some employers resort to ill treatment to instil fear in their helper.

Immigration: Countermeasure

When discussions are held with regard to the issues above, often
they are associated with the same topic, which is human trafficking.
Looking at the worrying statistic of trafficking cases in Malaysia,
the government issued a written directive in August 2014 requiring
public prosecutors to engage with victims at least two weeks
prior to trial. Prosecutors reported they spent time with victims in
government facilities, better understood victims’ concerns about
the trial process and timing, and worked to address these concerns.

The Royal Malaysia Police operated a specialized anti-trafficking
unit, and the immigration and labour departments had specialized
trafficking enforcement agents. The Attorney General’s Chambers
had 29 deputy public prosecutors throughout Malaysia specializing
in human trafficking cases. Prosecutors reported increased
interaction with law enforcement during the investigation process
and were more familiar with victims” accounts prior to courtroom
appearances than during the previous reporting year.

In 2014, the enforcement agencies continued to conduct anti-
trafficking trainings, reaching nearly 700 officials. For example,
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Malaysian officials trained 103 coast guard officers on trafficking in
Sabah, Kuantan, and Sarawak. Several ministries coordinated a series
of anti-trafficking trainings on investigative interview techniques
for 205 frontline officials. The Attorney General’s Chamber hosted
and convened a seminar for 30 judges and prosecutors throughout
Malaysia to discuss victim-cantered approaches to prosecution.
Topics included effective victim interviewing, identifying and
meeting victims’ needs, and working with interpreters. These
measures are taken in order to have more sensitive officials handling
trafficking.

Also, other than the concerted efforts by many agencies in
combating trafficking in Malaysia, in 2016, Malaysia has decided
to set up Anti-Trafficking in Persons and Anti-Smuggling of
Migrants Task Force in partnership with the United Nations Office
on Drugs and Crime (UNODC) with the objective to strengthen the
Anti-Trafficking in Persons and Anti-Smuggling of Migrants Act
(ATIPSOM) 2007 or Penal Code. The decision to set up the task force
was made at the Anti-Trafficking in Persons and Anti- Smuggling
of Migrants Council (MAPO). The task force is fully managed by
the enforcement agencies in the country. The task force is made up
of representatives from the Attorney General’s Chambers, Police,
Immigration, Malaysian Maritime Enforcement Agency, Custom:s,
National Security Council and Human Resource Department.

Apart from improvement with regard to investigation and
prosecution for human trafficking cases, Malaysia has also taken
action to refine the victim-protection system. The government
consulted with civil society stakeholders to draft amendments to
the existing anti-trafficking law and 2015, Malaysia has taken a
step ahead where Parliament has passed the bill to amend Anti-
Trafficking in Persons and Anti- Smuggling of Migrants Act. Among
others, the amendments include the adding of Section 51(a) which
reads:

“51A. (1) Subject to any regulations made under section 66, any
person to whom an interim protection order has been granted, or
any trafficked person to whom a Protection Order has been granted,
may be given permission by the Council -
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To move freely; or

To be employed, engaged or contracted with to carry out work in
any during the period of the interim protection order or Protection
Order, as the case may be.

(2) A foreign national who is granted permission to work under
subsection (1) shall be subject to any restrictions and conditions as
may be imposed by the relevant authorities relating to employment
of foreign nationals in Malaysia.”.

The purpose of the 2015 amendment is clear, which is to allow
employment of trafficked persons or smuggled migrants under the
said Act. According to section 2 of the Act, a smuggled migrant
“means a person who is the object of the act of smuggling of
migrants regardless of whether that person participated in the
act of smuggling of migrants”, while a trafficked person refers to
“any person who is the victim or object of an act of trafficking in
persons”. Refugees clearly fail under one or both of these categories.
Malaysia’s collective efforts in combating human trafficking locally
and regionally are bearing fruit as the country improved its position
in the United States” Trafficking in Persons (TIP) report. Currently
Malaysia has improved its position to Tier 2 status in the Trafficking
in Persons Report 2020 and hope to reach Tier 1 status in the year
2020.

In pursuance of its continuous efforts in combatting trafficking,
the government has also taken measures to spread awareness on
forced labour indicators, such as passport retention, among 100
companies in the electronics industry by organising outreach
sessions in Penang, Shah Alam and Johor. On the other hand, the
government’s anti-trafficking awareness campaign highlighted
criminal penalties associated with commercial sexual exploitation
and the information was disseminated via television and radio
media, public fora, and at specific engagements with target groups
such as manufacturers.

In respect of domestic helpers, in February 2015, Malaysian
and Indonesian officials announced the creation of an “official
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channel” for domestic worker recruitment, which aims to expedite
recruitment and minimize the number of migrants who seek work
illegally. Further, the Ministry of Home Resources and collaboration
with ILO after a series of consultations with employers of foreign
domestichelpersand several associates published a guidebook called
Guidelines and Tips for Employers of Foreign Domestic Workers
(“The Guidebook™). The publication portrays the seriousness of the
Government and the ministry, especially in ensuring the welfare,
rights and protection of foreign domestic helpers be given top
priority as they too play an important role in contributing to the
development of our country.

According to the Guidebook, the employers must be informed
that among others, FDH are not allowed to assist in their employer’s
business or commercial activities, or help out at a relative’s house.
They must also be given a day off to ensure the domestic helper
stays healthy, both physically and mentally, to be able to carry
out tasks assigned. There are also tips on how to manage the
relationship between the employer and the domestic helper to
create a trustworthy and harmonious environment at home.

This includes providing a comfortable living environment,
establishing mutually beneficial working conditions, contract of
employment and parameters, job scope, working hours, weekly
rest day, salary and other remuneration, home leave, insurance
coverage and other legal matters. It also provides tips on dealing
with language barriers, emergencies, hygiene and personal safety.
The Guidebook, published in English and Bahasa Malaysia, and
is available on the ministry and Labour Department websites.
Although the document is not legally binding, the Government
hoped that employers would abide by the guidelines.

B. Refugees: Issues

Despite the fact that Malaysia is not a signatory to the 1951
Convention and has yet to have domestic law on refugees there
is continuous zeal in ensuring the refugees in Malaysia are well
treated in the country after facing grotesque torture in their own
homeland leaving them in disdain. Further, for the past 40 years,
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Malaysia has been a major destination for refugees seeking either
temporary or permanent refuge from devastating conflicts in the
region and further afield. This shows Malaysia has taken this issue
seriously and is willing to cater for the poor refugees or stateless
persons on the basis of humanitarian ground.

It is indeed Malaysia has been an ardent support of protection
for refugees as manifested by its action of receiving refugees that
makes up more than 150,000 population in Malaysia. Be as it may,
there are problems arising in respect of controlling and catering for
the refugees in Malaysia. Malaysia has been called out for its failures
to provide convenient living environment and also in upholding
the rights of the refugees which eventually created a precarious
existence on the margins of society. The issues arose in consonance
to the situation must be laid out in order to find the best solution
for each issue.

* Lack of legal framework

As of the end of April 2017, there are about 150,662_refugees
and asylum- seekers registered with the UNHCR in Malaysia. Of
these refugees, about 89 percent are persecuted ethnic groups from
Myanmar, comprised of Rohingyas, Chins, Myanmar Muslims,
Rakhines and Arakanese. About 11 percent of registered refugees
are from other countries, including Pakistan, Sri Lanka, Yemen,
Somalia, Syria, Iraq, Afghanistan and Palestine. About 67 percent of
refugees and asylum-seekers are men, and 33 percent are women.
About 36,331 refugees are children under the age of 18. The number
of refugees in Malaysia may not be as large as the number of refugees
welcomed in Germany, however effort by Malaysia in welcoming
refugees deserves respect and commendation globally.

Malaysia could be the saviour for the refugees who have been
forcibly displaced from their homes by war or persecution but
being in Malaysia does not necessarily mean that they can become
Malaysians and have the equal rights as the locals. Malaysia is
neither party to the United Nations 1951 Refugee Convention
nor its 1967 protocol. Malaysia is also not a party to the 1954 and
1961 U.N. Statelessness Convention and has remained steadfast
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against inking the convention, while expressing its commitment to
continue extending assistance to refugees from the Middle East and
the Rohingya Muslim minority who fled Myanmar.

Malaysia lacks a legal framework for managing refugees, so
third party will need to intervene to properly manage them.
Collaboration with UNHCR has tremendously relieved Malaysia in
managing the refugees as UNHCR has better expertise in handling
the same. Malaysia has always been open to any efforts by UNHCR
in improving living quality of refugees in Malaysia.

* Registration, documentation and status determination

The fact that Malaysia is not a signatory to the 1951 Convention
and its Protocol makes it difficult for Malaysia to have a systematic
legal framework for the refugees. There is no domestic law that
could cater the legal needs of the refugees albeit there are policies
drafted by the government to manage issues on refugees. Due to this
reason, UNHCR conducts all activities concerning the registration,
documentation and status determination of refugees. The Malaysian
Government will cooperate with UNHCR in addressing refugee
issues. Upon registration, refugees will be issued with the UNHCR
refugee cards which are meant for them to be recognised as refugees
instead of illegal immigrants and be protected from arrest.

The problem arising from the current system is that the
government of Malaysia could not obtain direct and prompt
information on refugees as the government will have to go through
bureaucracy of the UNHCR. Also, the government was having
problem to control the issuance of UNHCR card to the refugees as
it was reported that those who are not recognised as asylum seekers
were also given the identification card regardless of their status as
illegal immigrants. This will cause misuse of the UNHCR cards.
This situation is exacerbated with the possibility that there could be
fugitives or criminal be given the card if not properly checked and
filtered.

In addition to that, it is indeed the refugees are granted refugees
card to avoid arrest however it is often reported that refugees are
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still vulnerable to arrest and detention as illegal immigrants. This
is because the UNHCR card has no legal standing and that many
enforcement officers have yet to be familiarised with UNHCR
cards. It could have been more effective and safer if the registration,
documentation and status determination of refugees is done by the
governmental agencies like the Immigration Department and also
the Department of Registration so that the government will be well
informed of the issues concerning the refugees at first hand and
manage to solve the matter at once.

In order to have better control and management of the refugees,
the Malaysian Cabinet has agreed to have the documentation of
refugees be handled by the Immigration Department and the Home
Ministry and UNHCR will be barred from issuing identification card.
This is also to curb the indiscriminate issuance of the cards without
the government’s knowledge, and that the documentation was only
part of the process. It was also the prerogative of the government
to determine if an immigrant should be granted refugee status, a
decision that should not solely be made by UNHCR. It is said that it
would be improper that the UNHCR cards could be issued without
the involvement of the local authorities.

The spill-over effects of problems in refugee communities
would be minimised if refugees are registered with Government
identification and given opportunities to be self-sufficient. Social ills
associated with alienating or marginalised refugee communities,
such as criminal activities and anti-social behaviour, would
subsequently decrease. This also manifests the empathetic measure
by Malaysia to help the refugees. In taking over the registration
and documentation of refugees in Malaysia by the government, we
hope to see better management of refugees in the country.

* Access to basic needs like employment, healthcare and
education

Upon fleeing their homes, refugees are forced to leave behind
their normal life including the job they used to have back in their
home country leaving them in disdain. They came to Malaysia
seeking refuge in new land with the hope of a better life. For decades,
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refugees relied on donations and helps by the government and non-
governmental organisations (NGOs). However, donations alone are
not sufficient for long term survival. Plus, as there is no refugee
camps in Malaysia, refugees are gallivanting all over city until they
found place to settle. This situation will eventually contribute to
urban poverty and this is exacerbated by the fact that refugees in
Malaysia are not allowed to work and because of this, desperate
refugees will engage in very low paying level jobs. Due to their
status as refugees, most of them have to resort to dirty, dangerous
and difficult works to earn some money for them and also for their
whole family.

In order to curb the problems and issues arose with regard to
refugees, the government of Malaysia has come up with policies
that could improve the life of refugees in Malaysia. Beginning
March 2017, Malaysia came up with a pilot project where Rohingya
refugees are allowed to work legally in the country. This pilot
project is open for only to Rohingya who are UNHCR cardholders
and have undergone health and security screenings. Successful
applicants will be placed with selected companies in the plantation
and manufacturing industries. They will be able to gain skills and
income to make a living before being relocated to a third country.
The project will help to address the human trafficking issue and
prevent exploitation of Rohingya as forced labour and illegal
workers in the country.

The training provided by the government will help them to be
equipped with the appropriate skill for the semi-skill areas and
those who have gone through training will be entitled for Temporary
Employment Passes (PLKS). Temporary Employment Passes (PLKS)
which will then enable them to obtain employment. Having given
the right to legally work in the country, this will definitely help the
refugees to earn for living and will eventually have better life for
the whole family. With the money earned, they can afford to go for
medical treatment from public and private medical centres.

The regularisation of status and permission to work, in addition
to access to healthcare and education, would impact positively on
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law and order in Malaysia. Regularisation of status and permission
to work for refugees will limit the politicisation of the refugee issue
as a threat to national and social cohesion. A national database
will also ensure law enforcement is properly conducted without
arbitrary arrest, bribery and detention. This will benefit Malaysian
society at large as it will improve confidence in the Government
management of immigration flows.

* Access to healthcare and education

Other than employment and education, access to healthcare is
also one of the most prominent needs of the refugees. In Malaysia,
while refugees are able to access public and private healthcare
facilities, this is often hindered by a variety of factors including
the cost of treatment, fear of moving in public in order to access
those services, and language barriers. Therefore, Malaysia has
taken the initiative to introduce a policy where registered refugees
are entitled for 50% discount of treatment bill at any government
healthcare centres.

Many non-governmental organisations (NGOs) have taken
proactive actions by organising Healthcare Programs for refugees
all over Malaysia. Malaysia Life Line for Syria (MLLFS) partnered
with Malaysian Islamic Youth Movement organised a healthcare
program for Syrian refugees. The program named ‘From the Heart
of Malaysian to the Heart of Syria” was meant to provide basic
medical treatment and also free supply of medication to those in
need.

In addition to that, realising the importance of healthcare for the
refugees, UNHCR in Malaysia has joined force with RHB Insurance
Berhad to launch Refugee Medical Insurance Scheme (Remedi). The
Refugee Medical Insurance Scheme (Remedi) is fixed at RM164.30
annually per refugee, for hospitalisation and surgical coverage of
RM10,000. On the other hand, families of five or fewer members
pay RM206.70 per annum, with an additional RM20 fixed per child
if there are more than three children. The scheme covers up to
RM12,000 per family and for an additional RM12.20, refugees can
get personal accident coverage of RM23,000.
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Apart from access to legal employment and healthcare service,
education plays a profound part of living. As for access to education,
there are quite a number of non- governmental organisations that
have taken the initiative to open education centres for refugees.
Future Global Network Foundation (FGN), a non-governmental
organisation opened an education centre for refugees in July 2010.
Presently, FGN has opened three schools for Rohingyas one in
Penang, Selangor and Pahang. They also formed a collaboration
with other NGO namely Pencerdasan Container Ummah Malaysia
to open the second school in Klang, Selangor. FGN is only one of
the many NGOs in Malaysia that have been relentlessly helping
the refugees to get access to education. There is about 120 informal
learning centres throughout Malaysia, run by the refugee
community or faith-based organizations, with support from
UNHCR.

V. CONCLUSION

As a developing nation, Malaysia is facing many challenges
specifically in integrating international obligations in the country’s
policies. Itis alwaysimportant for a nation to safeguard the country’s
security, economic interest, financial investment and socio-political
stability. Hence, Malaysia is taking its time to draft a proper policy
on immigration and refugees matter as there is a responsibility to
balance the rights of its citizens and the international human rights
obligations for other citizens of the world.
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I. INTRODUCTION

The purpose of this paper, to present an outline of legal status
of immigrants and refugees in Mongolia, how it’s regulated in
accordance with the statutes of Mongolia and international treaties
to which Mongolia is party of and its present condition.

The country of Mongolia currently has no major concerns
regarding immigrant issues. Mongolia, as a democratic country
with free economy, protects human rights in an appriopricte manner
and as a country of peace and no war, there’s no refugees leaving
Mongolia to other countries. Since, Mongolia is geographically
located between Russian Federation and People’s Republic of China,
with a population of over three million and a small economy, it’s
very uncommon to foreign citizens to seek an asylum and immigrate
to Mongolia.

Until the early years of 1990s, Mongolian citizens had limited
rights to travel abroad under the restrict regime of a single party.
Today, Mongolian citizens with an appropriate permission can
freely travel to foreign states for official and personal purposes and
likewise any foreign citizens can freely visit Mongolia in accordance
with it’s legislation, can reside for a short and long term and can
become citizen of Mongolia. It is also stated and legislated in the
relevant statutes of Mongolia.

" Officer of the Secretariat, the Constitutional Court of Mongolia.
" Officer of the Secretariat, the Constitutional Court of Mongolia.
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Although, the Law of Mongolia on the Legal Status of Foreign
Citizens was approved and came into force in 1995 for the first time
as the relations with foreign states were extended and developed, it
was necessary to make appropriate improvements and amendments
to the legislation regarding foreign affairs. Taking these social needs
and demands into consideration, the State Great Khural of Mongolia
has revised the law in 2010 and since been complied.

The Law of Mongolia on the Legal Status of Foreign Citizens
is a fundamental legal source which defines the rights and
responsibilities of foreign citizens, regulating their legal status.
Owing to the of that the Constitutional Court of Mongolia does
implement an abstract and no concrete control, no disputes have
been arisen regarding the fundamental rights of the immigrants
and refugees to date.

II. LEGAL STATUS OF IMMIGRANTS IN MONGOLIA

With this section, I aim to present an outline of legal status of
immigrants in Mongolia, how it’s regulated in accordance with the
statutes of Mongolia and its present condition.

The term “immigrant” is defined in the statutes of Mongolia, in
particular, Law on Legal Status of Foreign Citizens of 1993 defined
that foreign citizens who came to live in Mongolia for a term of more
than 5 years for private business shall be considered as immigrants,
and the law on Legal Status of Foreign Citizens as amended in 2010
defines as such, “immigrant” means a foreign national or a stateless
person who gained residence permission from the authorized state
body of Mongolia. It also defines as follows, “foreign national”
means a person who has foreign citizenship, but not Mongolian
citizenship; “stateless person” means a person with no nationality
and citizenship of any state. As defined in the Civil Code of
Mongolia, Mongolian and foreign citizens, individuals without
citizenship participating in the private legal relationship shall be
deemed as “citizens”.

Furthermore, Mongolian linguist Mr. Tsevel.Ya defines the
term ‘foreign citizen” as “person with citizenship of other states” and

1 Tsevel.Ya. 1999: Dictionary: Ulaanbaatar, p. 69.
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academician Mr. Narangerel.S defines it as “person who is not a citizen
of the present state but of another state with legal documentation certifying
their foreign citizenship”.

When Mongolia chose democracy in 1991, the development of
mining and tourist industry accelerated and Mongolian economy
became open to foreign investors and businesses. Moreover,
numerous administrative restrictions and regulations imposed upon
foreign citizens to enter and visit to Mongolia were annulled and as
a consequence the number of construction workers, professionals
and experts who are going to reside in Mongolia for long duration
and tourists remarkably increased.

As of 2016, the number of citizens with permission to immigrate
and reside in Mongolia is 1943, 1237 of which are citizens of Peoples
republic of China and 640 are of Russian Federation.

A. Regulations in the Constitution of Mongolia on Legal
Status of Immigrants

The new democratic Constitution was adopted in 1992, and
among the various specialized statutes revised accordingly was the
legislation of the status of immigrants in alignment with modern
social development.

The legal basis of immigrants status was legislated in the
Constitution as such: “the rights and duties of foreigners residing in
Mongolia are regulated by Mongolian law and by treaties concluded with
the state of the person concerned.”, and “in allowing the foreign nationals
and stateless persons under the jurisdiction of Mongolia to exercise the
basic rights and freedoms, the State of Mongolia may establish necessary
restrictions upon the rights other than the inalienable rights spelt out
in international instruments to which Mongolia is a Party, out of the
consideration of ensuring the security of the country and population, and
public order’*

The principles and norms of human rights universally recognized
by international treaties serve as a fundamental norms for States in
defining the legal status of foreign citizens residing in their State. The

2 Narangerel.S. 2007: Dictionary of law: UB, p. 326.
3 Article 18.2 of Constitution of Mongolia.
4 Article 18.5 of Constitution of Mongolia.
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legal status of immigrants is regulated by the laws and regulations
of the residing country, international treaties the country is part of
and general principles recognized by international laws.

In 1985, United Nations General Assembly adopted the
Declaration on the human rights of individuals who are not nationals
of the country in which they live is prohibited to subject foreign
citizens to torture or to cruel, inhuman or degrading treatment or
punishment or to arbitrarily deprive of his or her lawfully acquired
assets’.®

International covenants of 1966 such as The International
Covenant on Economic, Social and Cultural Rights and the
International Covenant on Civil and Political Rights have approved
and legislated the aforementioned matters®.

The Constitution of Mongolia declares that ‘all persons lawfully
residing within Mongolia are equal before the law and the courts”; ‘no
person may be discriminated on the basis of ethnic origin, language, race,
age, sex, social origin or status, property, occupation or post, religion,
opinion, or education®” and therefore legislating the rights of every
person which apply equally to foreign citizen, stateless person.

The aformentioned norms stated in the Constitution of Mongolia
are in compliance with the article of Civil and Political Rights
Covenant: “Each State Party to the present Covenant undertakes to
respect and to ensure to all individuals within its territory and subject
to its jurisdiction the rights recognized in the present Covenant, without
distinction of any kind, such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status’’

Such legislative guarantees exist due to the fact that national and
special regimes for foreign citizens are in force. National regime is
described as the exercising of same rights of foreign nationals as
citizens of their nationals. The special regime is described as the

5 http://www.mfa.gov.mn/?page_id=26007.

6 United Nations. 2011: Fourth national report of Mongolia on implementation of the
international covenant on economic, social and cultural rights: UB. p. 4.

7 Article 14.1 of Constitution of Mongolia.

Article 14.2 of Constitution of Mongolia.

9 Article 2.1 of Civil and Political Rights Covenant.

[o]
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exercising of rights of foreign citizens provided by the national laws
and international treaties.

For instance, foreign citizens are prohibited by law to be
employed as civil servants, to be elected or to vote, to have access to
state secrets of the State in which they are present. The fact that the
United Nations Charter obligated its member countries to respect
human rights and freedom is a valid justification for recognizing a
person as an international legal subject. *°

B. Mongolian Statutes and Legislations about Legal Status of
Foreign Citizens

With this section, I aim to present an outline of Mongolian
statutes and legislations about legal status of foreign citizens.

Legislation of categorizing foreign citizens into different types
in the Law on Legal Status of Foreign Citizen of 2010 was based
on the concept of determining their legal statuses varyingly by
other laws. This concept of law is to coordinate the policy-oriented
relations such as purpose, reason, duration of stay, life condition
of the foreign citizen. The Law on Legal Status of Foreign Citizen
defines the foreign citizens variably as follows:

- “Immigrant” means a foreign national or a stateless person
who gained residence permission from the authorised state
body Mongolia'';

- “Foreignnational” means a person whohas foreign citizenship,
but not Mongolian citizenship;'?

- “Temporary visitor” means a foreign national visiting
Mongolia for up to 90 days;

- “Resident for a private purpose” means a foreign national
who is residing in Mongolian territory over 90 days period
for private purposes, such as study, work, investment, family,
business and other;

10 Charter of the United Nations, 1945. Preamble.

11 Article 5.1.8 of Law on Legal Status of Foreign Citizens.
12 Article 5.1.1 of Law on Legal Status of Foreign Citizens.
13 Article 5.1.4 of Law on Legal Status of Foreign Citizens.
14 Article 5.1.5 of Law on Legal Status of Foreign Citizens.
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- “Resident for official purpose” means a foreign national
being invited by the government organizations and foreign
nationals who are employed in foreign diplomatic and
consular services representative offices, Intergovernmental
agreement organizations, UN and its specialized
organizations representatives, foreign and international press
representatives and their family members who is going to
reside for more than 90 days;"

- “Stateless person” means a person who has no nationality of
any state.'®

C. About Foreign Immigrants

With this section, I aim to present an outline of Mongolian
statutes and legislations about legal status of foreign immigrants.

In the Law on the Legal Status of Foreign Citizens in force, it’s
unclear how to define the term ‘immigration permit’, for which
purposes to grant immigration permit to foreign citizens.

“The Procedure on Residence and Registration of Foreign
Citizens” approved by the Government resolution number 340
of 2010 stated that a foreign citizen who requests immigration to
Mongolia should meet the following criteria:

* The monthly income should be no less than a salary 5 times
that lower than lowest level salary of Mongolia;

* He/she should hold an undergraduate degree or has a
profession that is deemed necessary for Mongolia;

¢ He/she has not been to convicted;

* He/she has not been deported from and been deprived the
right to enter Mongolia.

Foreign citizens with immigration permit exercise more rights
and subject to more responsibilities than that of foreign citizens
with temporary and ordinary residence permit. In principle, they
have the same rights and duties as the citizens of the present State
apart from political and other special rights and duties prohibited

15 Article 5.1.6 of Law on Legal Status of Foreign Citizens.
16 Article 5.1.7 of Law on Legal Status of Foreign Citizens.



Constitutional Justice in Asia

191

by law. Therefore, they are allowed to hava a right to education,
social security services, such as right to reside, travel, work, services
of medical and social welfare systems'.

D. About Permanent Residents

With this section, I aim to present an outline of Mongolian
statutes and legislations about legal status of permanent residents.

Before defining the term permanent residents, the types of
residency of foreign citizens in Mongolia should be taken into
consideration.

The law on the legal status of foreign citizens specified the types
of residency as official and personal purposes.

The law considers the residents for official purposes as foreign
nationals being invited by the government organizations and foreign
nationals to be employed in foreign diplomatic and consular services
representative offices, Intergovernmental agreement organizations,
UN and its specialized organizations representatives, foreign and
international press representatives and their family members who
is going to reside for more than 90 days, whereas foreign nationals
who is residing in Mongolian territory over 90 days period for
private purposes, such as study, work, investment, family, business
and other are considered as residents for private purposes.

There are 17% residency types for foreign citizens and they can

17 The National Legal Center. 2015: Some regulations on the legal status of foreign citizens
(comparative study): UB. p. 65.

18 “The Procedure on Residence and Registration of Foreign Citizens” approved by the
Government categorized foreign citizens residency for official and private purposes. into
more detailed types as follows:

Foreign citizens and their family members who will work at foreign diplomatic or consular
missions, a permanent mission of the UN or its specialized organizations, and foreign and
international press

Foreign citizens who will work at intergovernmental organizations upon the invitation of
governmental organizations

Foreign citizens who are married to a Mongolian citizen and registered their marriage
Children who are born from a Mongolian citizen, under age of 16 years and have a foreign
citizenship

Foreign citizens who are married to a Mongolian citizen and registered their marriage, wife/
husband, father, mother and children of foreign citizens who will reside for other private
purposes
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specify the purpose of residency for foreign citizens.

As mentioned above, it's necessary to define the identity of
permanent residents in legislative acts.

“The Procedure on Residence and Registration of Foreign
Citizens” approved by the Government resolution number 340 of
2010 states that registration number can be issued to the following
foreign citizens:

1. Foreign citizens who are married to a Mongolian citizen and
registered their marriage;

2. Children who are born from a Mongolian citizen, under age of
16 years and have a foreign citizenship;

3. Foreign citizens born from a Mongolian citizen, above the age
of 16 years;

4. Foreign citizens immigrating to Mongolia;

5. Foreign citizens who has done a great deed for Mongolia;
or holds a profession or specialty that is essential to
Mongolia; or has achieved or has a potential to achieve great
accomplishments in one of the areas of science

The advantages of defining the identity of permanent residents

Wives/husband, father, mother and children of foreign citizens who will reside in Mongolia for
official or private purpose and engaged in work, investment, and professional development
studies

A foreign citizen who requests immigration to Mongolia

A foreign citizen who resides in Mongolia for the purpose of employment

A foreign citizen who resides in Mongolia as an investor

A foreign citizen who resides in Mongolia for the purpose of studies, professional development,
internship or conducting scientific research and studies in Mongolia

A foreign citizen who has renounced his or her Mongolian citizenship

A foreign citizen who is born from a Mongolian citizen, above the age of 16 years

A foreign citizen who has done a great deed for Mongolia; or holds a profession or specialty that
is essential to Mongolia; or has achieved or has a potential to achieve great accomplishments
in one of the areas of science

A foreign citizen whose stay in Mongolia is considered necessary until the legal authorities
settle the issues related to the foreign citizen and based upon the proposal by the relevant
organization

A foreign citizen who resides for other private purposes

A foreign citizen who will work at a religious organization

A foreign citizen who will work at a non-governmental organization or international
humanitarian organization.
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is to form the necessary conditions for foreign citizens who belong
to this definition to benefit from equal legal protection.

E. About Stateless Person

With this section, I aim to present an outline of Mongolian
statutes and legislations about legal status of stateless person.

Stateless person in international law is called an apatride®.
Mongolian The Law of the Legal Status of Foreign Citizens defines
the term “stateless person” as a person who has no nationality of
any state.

As a result of conflicting legislations on granting citizenship of
countries, a person can end up having no citizenship of any state
and it’'s a consequence that usually occurs when a person loses his
or her citizenship and cannot obtain citizenship of another State.
There are common reasons for losing his or her citizenship, such as:

1. Not obtaining a new citizenship after losing his or her former
citizenship

2. A child born from a stateless person who is living in country
with jus sanguinis principle

3. When a woman who is a citizen of country where a person
loses his or her citizenship if married to a foreign citizen
marries to citizen of a country that doesn’t grant citizenship
to foreign citizens.

4. When a child is born from a citizen of country jus soli regime
in the territory of a country with jus sanguinis principle

5. On rare occasions a person voluntarily renounces his or her
citizenship and becomes stateless and/or “world citizen”.

Countries either follow the principle of jus soli or jus sanguinis.
Jus sanguinis is when a person acquires citizenship through
their parents, irrelevant of their birth place. Mongolia follows Jus
sanguinis principle. As stateless persons have no documents to

19 Khosbayar.Kh and Dugersuren.M. 1999: International law: UB. p. 88.
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prove the nationality of any State, they have no constant relation
with the state and their rights to own property, to possess real
estate, to open bank account in their name, to marry, to register
their children, to receive medical service, to be employed and paid
are violated.

Mongolia determined the legal status of stateless person in
compliance with national and international norms. The citizenship
of a person is regulated by the statutes and other legislation such as
Constitution of Mongolia, Law on Citizenship, Law on legal status
of foreign citizen, Law on children’s right, Civil code, Law on civil
registration, Law on sending labour force abroad and receiving
labour force and specialists from abroad, Civil procedure code, The
procedure on establishing criteria for foreign citizens and stateless
person who request citizenship of Mongolia, The procedure on
residence of foreign citizens and stateless persons in Mongolia,
issuance, possession, keeping and usage of travel license to stateless
person, and international convetions to which Mongolia is a party
of such as the Universal Declaration of Human rights, International
Covenant on Civil and Political Rights.

As of 2016, among the 35 people registered stateless in Mongolia,
there were 13 immigrants, 8 with religious purposes, 5 students,
1 with non-governmental and international humanitarian
organization purpose, 2 temporary visitors, 1 labourer, 2 with other
purposes, 2 who married to a Mongolian citizen. The date of birth
of the stateless persons were between 1924 and 2007 and 33 of them
were male and 2 of them female®. Mongolia must allow stateless
persons to exercise their rights and freedom, in accordance with the
principle to respect the fundamental human rights and freedom.

Article Fighteen of The Constitution of Mongolia states that “The
rights and duties of aliens residing in Mongolia are regulated by
Mongolian law’, ‘aliens or stateless persons persecuted for their
convictions or for political or other activities pursuing justice, may
be granted asylum in Mongolia on the basis of their well-founded

20 The survey was obtained from an authorized official of General authority of Citizenship and
migration.



Constitutional Justice in Asia

195

requests’, and ‘in allowing the foreign nationals and stateless
persons under the jurisdiction of Mongolia to exercise the basic
rights and freedoms, the State of Mongolia may establish necessary
restrictions upon the rights other than the inalienable rights spelt
out in international instruments to which Mongolia is a Party, out
of the consideration of ensuring the security of the country and
population, and public order’. The law on citizenship states that
a child born when one of parents was a Mongolian citizen and the
other was a stateless person shall be Mongolian citizen irrespective
of place of birth; a child who is within the territory of Mongolia
whose both parents are unidentified shall be a Mongolian citizen;
a child who born from stateless parents permanently residing in
the territory of Mongolia may have Mongolian citizenship, after
reaching the age of 16, if he or she will to do so; Mongolian citizen
who is adopted by a stateless person and who has not reached
the age of 16 shall remain to be a Mongolian citizen*. A foreign
citizen or a stateless person may acquire Mongolian citizenship
in accordance with legislations and the Grounds for Refusal or
Restraint of Granting Mongolian Citizenship® are specified as such:

- whenitis proved that a person has committed a crime against
humanity as defined by international legal regulations;

- when a person has conducted or is conducting an activity
against national security or vital interests of Mongolia;

- when a person is being claimed as a member of international
terrorist organization;

- when a person is determined by court to be a dangerous
criminal;

If the aforementioned grounds are proved, The State
Administrative Central body in charge of Mongolian citizenship
matters shall submit its proposal on refusal of granting Mongolian
citizenship to a foreign citizen or a stateless person, and the President
within his or her full powers shall decide on granting Mongolian
citizenship to a foreign citizen or a stateless person.

21 Article 7 of Law on Citizenship.
22 Article 10 of Law on Citizenship.
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As stated in the Law on the Legal Status of Foreign Citizen:
“Unless otherwise provided in other legislations, the present law
concerning foreign citizens shall equally apply to stateless persons”,
other relevant legislations of Mongolia regulated the legal status of
stateless person same as that of a foreign citizen. For example, the
matters such as grant of Mongolian citizenship, issuance of travel
license, issuance of authorization to operate business are legislated
to be equal to foreign citizens. Stateless persons are included in the
subjects applicable of the laws in force in Mongolia, although they
are legislated to exercise certain rights, in practice their chance to
exercise those rights are limited. Authorized legal subjects who are
participating in legal relationship with stateless persons demand
documents to prove one’s identity issued by the authorized
institutions and therefore forming limitations for stateless persons
to benefit from government services and social security, to study,
to own property and furthermore expose them to be victims of
crime. Hence, a stateless person shall request a citizenship from the
authorized organizations of the present State.

The legal status of stateless person is legislated in the Civil Code
of Mongolia as such: the civil legal capacity of foreign citizens and
stateless persons shall be equal to that of citizens of Mongolia; the
legal capacity of stateless persons shall be determined by the law of
the country where they reside; the legal capacity of foreign citizens
and stateless persons in respect of their contractual obligations and
torts occurring on the territory of Mongolia shall be determined
by Mongolian law, the legal capacity of stateless persons residing
in the territory of Mongolia shall be determined by the law of
Mongolia. Moreover, the declaration of any person to be missing
or dead shall be made in accordance with the law of country of his
or her residence, if the stateless person has no country of residence
Mongolian law shall apply®; when the court of Mongolia reviews
and resolves cases concerning foreign citizens and entities, stateless
person, unless otherwise stated in the law shall exercise equal rights
to that of citizens of Mongolia*.

23 Article 546.2 of Civil code.
24 Article 189.1 of Civil code.
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The right to citizenship is considered to be a fundamental human
right and it was guaranteed by international acts on human rights
and freedom. The Universal Declaration of Human Rights, the
basic norms of human rights of humanity, states that everyone
has the right to a nationality and that no one shall be arbitrarily
deprived of his nationality nor denied the right to change his
nationality. Mongolia in its” Constitution confirmed this provision
and stated that the grounds and procedure for Mongolian
nationality, acquisition, or loss of citizenship may be defined only
by law; deprivation of Mongolian citizenship, exile, or extradition
of citizens of Mongolia are prohibited and thus prohibited
deprivation of citizenship without the consent of the citizen®. Even
though such legislations are in force in Mongolia, the cases where
the President of Mongolia deprived Mongolian citizenship from
people who acquired citizenship of other States /dual citizenship/
conflicts with the aforementioned provision. The International
Covenant on Civil and Political Rights says that every child has the
right to acquire a nationality®. This provision prevents violation of
children’s right for the fact that there are cases in countries with
jus sanguinis regime, a child born to stateless person becomes a
stateless person. The convention on the Rights of the Child states:
‘States Parties undertake to respect the right of the child to preserve
his or her identity, including nationality, name and family relations
as recognized by law without unlawful interference.’

II. LEGAL STATUS OF REFUGEES IN MONGOLIA

With this part, I aim to present an outline of Mongolian statutes
and legislations about legal status of refugees.

Today, the refugee situation is critically intensifying in the world
and particularly in the Asian region. However, Mongolia is less
associated with the refugee situations concerning social, economic,
political challenges and it’s not one of the major issues of Mongolia.
In spite of that, from the perspective of its national security interests,
Mongolia shall not overlook this issue.

25 Article 15 of Constitution of Mongolia.
26 Article 24.3 of the International Covenant on Civil and Political Rights.
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The National Security Concept of Mongolia stated as such: an
early-warning and rapid-deployment system shall be put into
operation to prevent mass refugee border-crossings or related
emergency situations while a set of legal, political and diplomatic
actions shall beundertaken;a currentrecord of foreign citizens, aliens
and migrants shall be maintained while registration, monitoring,
information data processing, legal environment, management and
organization shall be improved; protect the domestic labor market
while undertaking a consistent strategy on eradication of poverty
by creating secure jobs.

The questions, concerning how to solve the issue of refugees
entering Mongolia from other States, whether to accept them or not,
how to deport them, arise.

The recommendations issued by the international conference
on refugees held in Beijing in 1998 recommended: ‘In dealing with
issues of refugees crossing the border of a State, first of all, the State
in concern must allow a meeting to take place to discuss their goals
and opinions of the refugees. Particularly, consulting with their
leaders is crucial in establishing a condition to work effectively’.

Mongolia has never experienced a situation of admitting refugees
and settling them. Convention relating to the Status of Refugees
adopted by the UN in 1951 stated as such: ‘the Contracting States
shall accord to refugees treatment as favourable as possible, and, in
any event, not less favourable than that accorded to aliens generally
in the same circumstances, with respect to specific rights such as
right to elementary education and to wage-earning employment,
shall accord the same treatment as nationals’. They are issued travel
documents for crossing the border of a State. Contracting States of
the Conventions are obliged not to turn them back to their country,
to coordinate the process of integration and obtaining citizenship
as much as possible. Taking in to consideration the demographic
characteristics, current social, economic conditions of Mongolia, it’s
essential for Mongolia to seriously consider joining the Convention
relating to the Status of Refugees adopted by the UN in 1951.
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III. CONCLUSION

The law on legal status of foreign citizen defined a foreign
citizen as a person who has foreign citizenship, but not Mongolian
citizenship and specified their rights and responsibilities. Except
only establishing necessary restrictions upon the rights other than
the fundamental rights out of the consideration of ensuring the
independence, national security of Mongolia, protecting public
order, they are to exercise the same rights and fulfill the same
duties as that of a Mongolian citizen. Foreign citizens residing
in the territory of Mongolia have the following rights to enter
Mongolia and reside, to be employed, to seek political asylum; and
the following responsibilities to obey law and respect Mongolian
national traditions and customs, to be registered, to pay taxes,
to be within the permitted period of valid Mongolian visa and
residence permission or to exit Mongolia within permitted period
of time or as instructed by the relevant authority of Mongolia unless
the international treaties to which Mongolia is a Party provide
otherwise, to hold valid foreign passports or equivalent legal
documents permitted to reside in Mongpolia.

If a foreign national is a citizen of a country who has entered
into a mutual legal assistance treaty with Mongolia, the rights and
responsibilities stipulated in the treaty shall apply. As of today
19 countries have entered into mutual legal assistance treaty with
Mongolia. The fundamental principle this law and mutual legal
assistance treaties is to maintain equality. As stated in the law
on legal status of foreign citizen as ‘Unless otherwise provided
in other legislations, the present law concerning foreign citizens
shall equally apply to stateless persons’, stateless person residing
in the territory of Mongolia are subject to the equal rights and
duties as that of a foreign citizen. When a stateless person requests
citizenship from the authorized organization of Mongolia and the
authorized organization grants permission, he or she may become
an ‘immigrant’. As determined in the law on the legal status of
foreign citizen, a foreign citizen or a stateless person persecuted for
their convictions or for political or other activities pursuing justice
may request political asylum and the President of Mongolia may
grant the permission.
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Since no complaints, feedbacks were filed, or no conflicts
registered in the Constitutional Court against the Article 18 of the
Constitution of Mongolia which defined the legal basis of foreign
citizens and stateless person, it can be considered that all issues are
duly regulated by the law.



Constitutional Justice in Asia

201

References

Books, textbooks and manuals

1. Amarsanaa.]. 2000: Human right. International and domestic
legal issues: Ulaanbaatar.

2. Gerelchuluun.Kh. 2013: Manual book: Citizenship and migration:
Ulaanbaatar.

3. Khosbayar. Kh and Dugersuren.M. 1999: International law:
Ulaanbaatar.

4. Mendsaikhan.Kh. 2012: Issues of Foreign citizenship in Mongolia
/1921-1940/: Ulaanbaatar.

5. Gerelchuluun.Kh. 2011: Migration of citizens: Ulaanbaatar.

6. Davaanyam.A. 2005: The structure of Civil registration and
information authority of Mongolia: Ulaanbaatar.

7. The National Legal Center. 2015: Some regulations on the legal
status of foreign citizens (comparative study): Ulaanbaatar.

8. International Organization for Migration. 2004: Glossary on
Migration: Switzerland

Laws and legislations

1. Law of the Legal Status of Foreign Citizen, 1993
2. Civil Code, 2002

3. Law on Citizenship, 1995

4. Law of the Legal Status of Foreign Citizen, 2010
5. Law on Civil Registration, 2003

6. Law on sending labour force abroad and receiving labour force
and specialists from abroad, 2001

7. Civil Procedure Code, 2002

8. Appendix of Government resolution no. 62 “The procedure
on establishing criteria for foreign citizens and stateless person who
request citizenship of Mongolia”, 2003

9. Appendix of Order no. 187 of Minister of Justice “The procedure
on residence of foreign citizens and stateless persons in Mongolia and
issuance, possession, keeping and usage of travel license to stateless
person”, 2014



Constitutional Justice in Asia

202

Enkhzaya AMGALAN / Erdenebat BEEJIN

10. Government resolution no. 340, “The Procedure on Residence
and Registration of Foreign Citizens”, 2010

International acts
1. Universal Declaration of Human Rights, 1948
. International Covenant on Civil and Political Rights, 1966

2

3. Convention on the Reduction of Statelessness, 1954

4. Convention relating to the Status of Stateless Persons, 1948
5

. Convention on the Nationality of Married Women, 1957



IMMIGRATION AND REFUGEE LAW

Zorka KARADZIC
MONTENEGRO






Constitutional Justice in Asia

205

IMMIGRATION AND REFUGEE LAW
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I. LEGAL FRAMEWORK

A. Introduction

Article 44 of the Constitution of Montenegro' , Chapter II
(Individual rights and freedoms) guarantees the right to asylum,
which is implemented in the manner stipulated by law. The Law
on Asylum? sets out the principles, conditions and procedure
for granting asylum, refugee status recognition and approval of
additional and temporary protection, state authorities responsible
for decision-making, rights and obligations of asylum seekers,
persons who are recognized as refugees and approved additional
or temporary protection, and the reasons for termination and
revocation of refugee status and subsidiary protection and
termination of temporary protection in Montenegro. As a result of
new Law on International and Temporary Protection of foreigners?,
being adopted in 2016, Law on Asylum, will cease to be effective on
1. January 2018. New law is expected to ensure full harmonization
with the legislation of the European Union and provide efficient
and unique system of asylum, which guarantees to foreigners who
are seeking international protection, equal chances for success

Adpvisor, Constitutional Court of Montenegro.

1 A foreign national reasonably fearing from persecution on the grounds of his/her race,
language, religion or association with a nation or a group or due to own political beliefs may
request asylum in Montenegro. A foreign national shall not be expelled from Montenegro to
where due to his race, religion, language or association with a nation he/she is threatened
with death sentence, torture, inhuman degradation, persecution or serious violation of rights
guaranteed by this Constitution. A foreign national may be expelled from Montenegro solely
on the basis of a court decision and in a procedure provided for by the law.

2 Official Gazette of Montenegro No 45/06.

3 Official Gazette of Montenegro No 2/17.
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in the procedure. In addition to the above, new law is prescribing
faster, more efficient and more economical procedure, as well as
the possibility of preventing abuse of procedure and sanctioning
such actions. The Constitution of Montenegro incorporates ratified
international treaties and generally accepted rules of international law
into the national legal system, prescribing their direct implementation
and priority over national legal provisions (Article 9).

International Documents thatincorporate norms and standardsin
thefield of migrant protection thatarelegally binding for Montenegro
are: UN Universal Declaration of Human Rights, UN Convention
on the Status of Refugees (1951). Geneva Convention supplemented
by New York Protocol of 31. January 1967, International Covenant
on Civil and Political Rights, International Covenant on economic,
social and cultural rights, the UN Convention on the Rights of the
Child together with her two protocols, the UN Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment and procedures, the European Convention for the
Protection of Human Rights and Fundamental Freedoms.

In relation to foreigners, Montenegro Constitutional Court
considered a number of constitutional appeals that were related to
the social and acquired rights in the field of retirement and disability
pension, citizenship rights, property rights, criminal, civil and
labor rights, etc. however none was related to refugees or asylum
seekers, nor has the Court decided on constitutionality of Law on
asylum, Foreigners Law or constitutionality and legality of any
bylaw adopted on basis of these laws. Therefore this presentation is
mainly based on legislation concerning this subject.

B. Law on Asylum

According to the article 4 of Law on Asylum, that defines meaning
of terms used in Law:

e asylum is the right to residence and protection given to an
foreigner who, on the basis of a decision of the authority that
adjudicates asylum claims, has been recognized as a refugee
or accorded another form of protection pursuant to this law;
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* arefugee is an foreigner who, owing to a well-founded fear
of being persecuted for reasons of race, religion, citizenship,
membership of a particular social group or political opinion,
is outside of his or her country of origin and is unable or,
owing to such fear, unwilling to avail himself or herself of the
protection of that state, or an foreigner without citizenship
who is outside of the country of his or her last habitual
residence and unwilling, or owing to such fear, unwilling to
return to the country of origin;

* aperson with refugee status recognition is an foreigner who
is on the territory of Montenegro and who has been found
by the competent authority to have a well-founded fear of
persecution in his or her country of origin on account of race,
religion, citizenship, membership of a particular social group
or political opinion, to be unable or unwilling, owing to such
fear, to avail himself or herself of the protection of his or her
country of origin.

1. Basic Principles of Law on Asylum

* Subsidiary Protection® If an authority, after conducting the
procedure to adjudicate an asylum application, determines
that the conditions for refugee status recognition have not been
fulfilled, it is obligated to determine whether the conditions
for according another form of protection have been fulfilled
as provided for by this Law.

* Non-Refoulement® A person who has been granted asylum
or whose asylum has ceased or been revoked, shall not be
returned or expelled to the border of a state where: 1) his or
her life or freedom would be threatened on account of race,
religion, citizenship, membership of a particular social group
or political opinion; 2) he or she could be subjected to torture,
inhuman or degrading treatment or punishment; 3) his or
her life, safety or freedom would be threatened on account

4 Article 5 of the Law on Asylum.
5 Article 6 of the Law on Asylum.
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of generalized violence, foreign aggression, internal conflict,
massive violations of human rights or other circumstances
5) which seriously threaten life, safety or freedom. These
rights may not be invoked by a person if there are serious
reasons to believe that he or she is a threat to the security of
Montenegro, or if he or she, after being convicted through a
final court judgment of a serious criminal offence, constitutes
a danger to the community, except in the case referred to in
point 2, paragraph 1, of this Article. After it is established that
a person meets the conditions described in point 2, paragraph
1, of this Article, the person shall be given authorization for
residence in accordance with the law governing the residence
of foreigners.

* Non-Discrimination® Discrimination in the asylum procedure
is prohibited on any basis, and in particular on the basis of
race, color, sex, citizenship, social origin or birth, religion,
political or other opinions, country of origin, economic status,
culture, language, age, or mental or physical disability.

* Confidentiality and Data Protection” All personal data contained
in individual asylum applications, as well as all statements,
explanations and data from documents that become known or
are used in the course of the procedure, shall be confidential
and constitute official secrets. The authorities conducting
the procedure, other authorities and persons involved in the
procedure shall store the personal data they collect or learn
in the course of the procedure in accordance with ratified
international agreements, regulations on personal data
protection and the provisions of this Law. The authorities
and persons referred to in paragraph 2 of this Article are
obligated to ensure that the statements, explanations and data
from the documents referred to in paragraph 1 of this Article
do not become available to the authorities of the asylum
seeker’s country of origin. The Office of the United Nations
High Commissioner for Refugees (hereinafter: UNHCR) shall

6 Article 7 of the Law on Asylum.
7 Article 8 of the Law on Asylum.
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be given unhindered access to asylum seekers, their files,
information and statistical data.

¢ Family Unity® With the consent of the asylum seeker, measures
shall be taken in the asylum procedure for safeguarding family
unity.

* Non-Punishment for Unlawful Entry or Residence’ An
asylum seeker who has come directly from a state where his
or her life or freedom was threatened in the sense of Article
2 of this Law shall not be punished for unlawful entry or
residence, provided that he or she files an asylum application
without delay and cites reasons, recognized as valid, for his
or her unlawful entry or residence. A person referred to in
paragraph 1 of this Article shall not be deprived of liberty
except as prescribed by law.

e Protection of Persons with Special Needs In the asylum
procedure, care shall be taken of the special needs of minors,
persons completely or partially deprived of legal capacity,
unaccompanied minors, persons with mental or physical
disabilities, the elderly, pregnant women, single parents with
minor children, persons subjected to torture, rape or other
serious forms of mental, physical or sexual violence and other
vulnerable persons.

* Provisions Relating to Gender' Asylum seekers shall be
treated in a gender sensitive manner at all the stages of the
asylum procedure. An asylum seeker shall have the right
to communicate with an official and interpreter of the same
gender. Females who are accompanied by males shall be
informed of their right to file their own personal asylum
applications.

* Respect for Legal Order'? An asylum seeker or person granted
asylum is obligated to abide by the Constitution, laws, other

8 Article 9 of the Law on Asylum.

9 Article 10 of the Law on Asylum.
10 Article 11 of the Law on Asylum.
11 Article 12 of the Law on Asylum.
12 Article 13 of the Law on Asylum.



Constitutional Justice in Asia Zorka KARADZIC

210

regulations and ratified international agreements, and to act
according to the measures of the competent authorities.

* Restriction of Political Activity’?An asylum seeker or person
granted asylum is prohibited from founding, taking part in or
assisting political and other organizations that, through their
activities, threaten Montenegro’s security and public order, or
that have goals contrary to the principles of international law.

* Voluntary Return' The competent authorities may provide
assistance to recognized refugees or persons accorded another
form of protection who voluntarily return to their country of
origin or a third country. Upon the cessation or revocation
of refugee status and subsidiary protection, or the cessation
of temporary protection, the Office described in Article 19,
paragraph 2, of this Law may organize, in cooperation with
UNHCR, voluntary return to the country of origin or a third
country.

* (Cessation of Protection®A decision on the cessation or
revocation of refugee status and subsidiary protection may
be issued only after conducting a procedure and establishing
one of the reasons for cessation or revocation of protection
prescribed by this Law.

* Legal Protection'® An appeal may be lodged against any
decision of the first-instance body conducting the procedure.
The appeal must be lodged within 15 days from the day on
which the first-instance decision is served, unless a shorter
period is provided in this Law. An administrative dispute may
not be lodged against a decision of the second-instance body.

¢ Cooperation with UNHCR" The first- and second-instance
bodies referred to in Article 17 of this Law shall cooperate with
UNHCR at all the stages of the asylum procedure and share

13 Article 14 of the Law on Asylum.
14 Article 15 of the Law on Asylum.
15 Article 16 of the Law on Asylum.
16 Article 17 of the Law on Asylum.
17 Article 18 of the Law on Asylum.
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information and statistical data on asylum seekers, or persons
who have been granted asylum, and on the implementation
of the Convention Relating to the Status of Refugees and
other international instruments concerning refugees, as well
as laws and other regulations that are in force or that will be
promulgated in the future.

2. Procedure

Ministry of Interior affairs and Public Administration has the
first instance jurisdiction to conduct the procedure in the field of
asylum. According to the Law on Asylum, operations within the
jurisdiction of Ministry are performed by the Asylum Office. The
appellate procedure against decisions of the first instance authority
is conducted by The State Commission that adjudicates appeals for
asylum. All asylum seekers are allowed to apply for asylum, giving
a statement of the facts and circumstances which are relevant for
the decision, as well as the submission of written statements in
language that they understand, in manner that Asylum Office
provides an interpreter.

C. Asylum Seekers

On the basis of the offered evidence and established facts,
a decision shall be reached to terminate the procedure, grant
the application and recognize refugee status, accord subsidiary
protection, or reject the application. Until the procedure is
terminated and decision reached, an asylum seeker has the right to
residence and freedom of movement, provision of accommodation,
health care, primary and secondary education, family unity, legal
aid, humanitarian assistance etc.'”® However, he is obliged to reside

18 An asylum seeker has the right to: 1) residence and freedom of movement; 2) an identification
document proving his or her identity, legal status, residence right and other rights prescribed
in this Law; 3) an foreigners’ travel document for the purpose of traveling abroad, pursuant
to the regulations on the residence of foreigners; 4) free primary and secondary education in
public schools; 5) provision of accommodation to the extent necessary, and appropriate living
standards; 6) health care, in accordance with separate regulations; 7) family unity; UNHCR
Representation in Montenegro 8) legal aid; 9) work within the Center or other facility for
collective accommodation; 10) social welfare; 11) freedom of religion; 12) access to UNHCR
and non-governmental organizations for the purpose of obtaining legal aid in the asylum
procedure; 13) humanitarian assistance.
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in the Center or other facility for collective accommodation, to
cooperate with the bodies charged with the implementation of this
Law, submit identity documents and all documents in his or her
possession, not to leave Montenegro without permission during the
pendency of the asylum procedure and to abide by any decision on
the temporary restriction of movement."

Procedure for granting asylum will also terminate if, among other
thing prescribed by law, asylum seeker abandons his or her asylum
claim, orally on the record or in writing, refuses to cooperate in
establishing his or her identity, leaves the Center or other facility for
collective accommodation without prior notice and fails to return
within three days of his or her arbitrary departure, as established
on the basis of official records or departs Montenegro during the
procedure, without authorization, which is what happens most
commonly according to the statistics.”

An asylum application shall be rejected if it has been established

19 An asylum seeker is obligated: 1) to reside in the Center or other facility for collective
accommodation to the extent that accommodation and maintenance is not provided for in
another manner; 2) to cooperate with the bodies charged with the implementation of this Law,
submit identity documents and all documents in his or her possession, facilitate searches of
his or her person, luggage and vehicle, provide data on property and income and other data
that may be used as evidence in the procedure; 3) to remain accessible and reply to requests
by the Office and the competent body; 4) to report to the competent body changes in finances
and property that could affect eligibility for social welfare, accommodation, maintenance,
health care and other rights; 5) to report to the Office changes of residence and address within
three days from the day of the change, in as much as the asylum seeker has provided for
his or her own accommodation; 6) not to leave Montenegro without permission, during the
pendency of the asylum procedure; 7) to submit to a medical examination and other measures
aimed at preventing the spread of infectious diseases, in accordance with health regulations;
8) to respect the house rules of the Center or other facility for collective accommodation; 9) to
abide by any decision on the temporary restriction of movement. UNHCR Representation in
Montenegro.

20 Article 39 A decision may be taken to terminate the procedure if the asylum seeker: 1)
abandons his or her asylum claim, orally on the record or in writing; 2) fails to respond to
the Office’s summons as well as to the resent summons, without first giving a valid reason; 3)
fails to inform the Office of a change in place of residence or address, or otherwise prevents
service of the summons, without a valid reason; 4) refuses to cooperate in establishing his
or her identity; 5) deliberately avoids providing information on the facts or circumstances,
or submitting evidence in his or her possession, essential for establishing the merits of the
application; 6) leaves the Center or other facility for collective accommodation without prior
notice and fails to return within three days of his or her arbitrary departure, as established
on the basis of official records; 7) departs Montenegro during the procedure, without
authorization. An appeal against the decision referred to in paragraph 1 of this Article may be
filed within eight days from the day of its service. The State Commission shall issue a decision
on the appeal referred to in paragraph 2 of this Article within 30 days from the day on which
the appeal is lodged.
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that there is no well-founded fear of persecution or real risk or there
is a reason for exclusion.

1. Reasons For Exclusion

Refugee status shall not be recognized in the case of an alien with
respect to whom there are reasonable grounds to believe: 1) that
he or she has committed a crime against peace, a war crime or a
crime against humanity, within the meaning of the international
instruments that contain provision on such crimes; 2) that he or
she has committed a serious crime under international law, outside
Montenegro and prior to arrival in Montenegro; 3) that he or she is
guilty of acts contrary to the purposes and principles of the United
Nations.

2. Persons Recognized As Refugees
A person recognized as a refugee shall have the right to:
* residence;

* atravel document and an identity card confirming his or her
identity, the right to residence and other rights prescribed by
this Law;

* freedom of movement and choice of place of residence;
* unimpeded access to courts of law and legal aid;
* freedom of religion;

* free primary and secondary education in public schools, and
post-secondary and higher education in the publicinstitutions
founded by the state, on the terms prescribed for aliens;

* work; (A person recognized as a refugee shall exercise the
right to work on the same terms as those prescribed for aliens
with authorized habitual residence)

* social welfare; (A person recognized as a refugee shall
exercise the right to social welfare in accordance with separate
regulations on social welfare, but for at most one year from the
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day on which the decision granting refugee status becomes
final. Bylaw that regulate this field is Decree on financial aid
for asylum seekers, persons recognizes as refuges and persons
granted subsidiary protection adopted by Government in
2008)

* family reunification; (A family member, within the meaning
of paragraph 1 of this Article, is considered a spouse, if legal
marriage was entered into prior to arrival in Montenegro, a
minor child, and the guardian of a minor child)

* accommodation, to the extent required, but not for a period
longer than six months from the day on which refugee status
is recognized; (A person recognized as a refugee shall exercise
the right to accommodation in accordance with bylaw: Rules
on mode of exercising right to accommodation for asylum
seekers, persons recognizes as refuges and persons granted
subsidiary or temporary protection adopted by Ministry of
labor and social care in 2014)

* health care, pending the acquisition of the status of an insured
person, in accordance with a separate regulation; (A person
recognized as a refugee shall exercise the right to health care
in accordance with bylaw: Rules on mode of exercising right to
healthcare for asylum seekers, persons recognizes as refuges
and persons granted subsidiary or temporary protection
adopted by Ministry of health care in 2010)

* acquisition of movable and immovable property, on the terms
set out by law, with exemption from reciprocity after three
years’ residence in Montenegro;

* assistance with inclusion in society (Depending on economic
and other capabilities, conditions shall be created for the
inclusion of persons recognized as refugees in social, economic
and cultural life, through the organization of language courses,
and provision of information on state regulation, history and
culture, and through the organization of seminars and other
forms of training.)
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A person’s refugee status shall cease if: 1) he or she voluntarily
re-avails himself or herself of the protection of the country of
citizenship; 2) after having lost his or her citizenship, he or she
voluntarily reacquires that citizenship; 3) he or she acquires a
new citizenship, and enjoys the protection of the new country of
citizenship; 4) he or she has voluntarily reestablished residence in
the state that he or she had abandoned or outside of which he or
she had remained owing to fear of persecution; 5) he or she can
no longer refuse to avail himself or herself of the protection of the
country of his or her citizenship, because the circumstances due to
which he or she was recognized as a refugee have ceased to exist;
6) being a stateless person, he or she is able to return to the state
in which he or she had a place of habitual residence, because the
circumstances due to which he or she was recognized as a refugee
have ceased to exist.

3. Subsidiary Protection

Subsidiary protection shall be accorded to a person to whom
refugee status was not recognized, but with respect to whom there
are serious reasons to believe that he or she would be exposed to
genuine risks upon return to his or her country of origin or another
state. Subsidiary protection shall last one year. The duration of
subsidiary protection may be extended for six-month periods as
long as the reasons for granting subsidiary protection exist.*!

4. Temporary Protection

Temporary protection shall be accorded to persons in need of
protection provided that they had: 1) habitual residence in the

21 Article 55 of the Law on asylum.

A person accorded subsidiary protection shall have the right to: 1) residence; 2) freedom of
movement and choice of place of residence; 3) an identification document confirming his or
her identity, legal status, right to residence and other rights defined by this Law; 4) an aliens'
travel document, in accordance with the regulations on the residence of aliens, for the purpose
of traveling abroad; 5) unimpeded access to courts of law and legal aid; 6) freedom of religion;
7) free primary and secondary education in public schools; 8) work pursuant to Article 46 of
this Law; 9) social protection pursuant to Article 45 of this Law; 10) basic accommodation, if
required, until means for existence have been secured, and for at most six months from the
day when the decision on the authorization of subsidiary protection becomes final; 11) free
emergency medical treatment; 12) assistance with inclusion in society; 13) family reunification.
A person accorded subsidiary protection has other rights and obligations as are accorded an
alien granted residence in Montenegro for a specified period of time.
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country of origin and they directly entered Montenegro; 2) lawful
residence in Montenegro and are temporarily prevented from
returning to the country of origin upon the expiry of such residence.
Temporary protection shall last one year. The duration of temporary
protection may be extended for six-months, and at most one year.”

II. NEW LAW ON INTERNATIONAL AND TEMPORARY
PROTECTION OF FOREIGNERS

According to the reasoning of draft Law on International
and Temporary Protection of Foreigners”, new law implements
international standards of humanitarian law and human rights
standards in the development and implementation of reception
policies and the need to create a safe and dignified environment
for foreigners seeking an international protection, discouraging any
kind of abuse in the asylum system.

Therefore provision of new Law:

O recognize the need to establish and apply fair and expedited
asylum procedures, in order to identify in a timely manner
those in need of international protection and those for
which this is not the case, which will avoid a long period of
uncertainty for foreigners seeking international protection,
discouraging the abuse of the asylum system and facilitating
the overall requirements in reception system;

o recommend that the admission of foreigners seeking
international protection should be managed inter alia by the
following general principles:

¢ onrespectforhumandignity and applicableinternational
and human standards rights;

22 Article 60 of the Law on asylum.

A person accorded temporary protection shall have the right to: 1) residence; 2) freedom
of movement; 3) an identification document confirming his or her identity, legal status,
right to residence and other rights prescribed by this Law; 4) an aliens' travel document, in
accordance with the regulations on the residence of aliens, for the purpose of traveling abroad;
5) basic living conditions in organized accommodation; 6) work in the facilities for organized
accommodation; 7) free emergency medical treatment;. 8) free primary and secondary
education in public schools; 9) unimpeded access to courts of law and legal aid; 10) freedom
of religion; 11) humanitarian assistance.

23 Available in Montenegrin at http://zakoni.skupstina.me/zakoni/web/dokumenta/zakoni-i-
drugi-akti/61/1333-8448-24-4-16-2.pdf
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* accesstoappropriate governmentand non-governmental
entities, in need of help to meet their basic needs for
support, including food, clothing, accommodation and
health care, as well as respect for their privacy;

* about gender sensitivity and sensitivity to the age of
foreigners seeking international protection - especially
educational, psychological, recreational and other
special needs of children, especially unaccompanied
and separated children, as well as victims of sexual
abuse and exploitation, trauma and torture, including
other vulnerable groups;

* Enabling family unity, especially in the context of staying
in admission centers: for the purpose of protecting the
return of foreigners seeking international protection
they should be registered and issued with appropriate
documentation that reflects their status, which should
remain in force until the final decision is made upon
request for asylum;

* Creating a public opinion for the benefit of foreigners
seeking international protection and refugees and trust
in building trust in the asylum system.

The Law on International and Temporary Protection of Foreigners
defines the following European Legislation institute:

- acts of persecution;

- perpetrators of persecution;

- reasons for exclusion

- safe country of origin

- safe third country

- safe European third country

- unacceptable requirements

- border procedure

- judicial protection.
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Special procedural guarantees provide adequate support to
foreigners who seek international protection in view of their special
circumstances, inter alia, age, sex, sexual orientation, gender
identity, serious illness, mental health or consequential schooling,
rape or other serious forms of psychological, physical or gender-
based violence, in order to exercise the rights and obligations of this
law. Temporary protection of foreigners makes a clear distinction
between the category of a foreigner seeking international protection
and persons with approved protection. A person with an approved
protection will enjoy all rights as ”our own citizens *’ (social security,
health care, the right to education, the right to recognize diplomas,
and in cases where there is no material evidence - Prior learning).
Persons with approved protection are in full responsibility of the
Ministry of Labor and Social Welfare, which is obliged to provide
them with accommodation for the duration of the year, and to
adopt an Integration Plan that provides persons full inclusion
in the Montenegrin society. On the other hand, the obligation to
create a regulated system of migration of especially irregular
migrations, the role of foreigners seeking international protection
has led to the relocation of Center for acceptance to the competence
of the Ministry of the Interior affairs, which, among other things,
creates the formal prerequisites for the implementation of norms
related to administrative detention within the Center (which was
not possible until now due to the civil character of the Ministry
of Labor and social services under the jurisdiction of the Center).
Dublin III imposed an obligation to keep fingerprint printers of
persons seeking international protection for ten years (Dublin II
prescribed keeping fingerprints for five years) and for the first time
gave Europol the right to use the Hero III in cases where there is
a reasonable suspicion that a person is involved in the execution
of the criminal offense of Terrorism, because the previous analysis
found the most recent number of perpetrators of terrorist acts are
persons who were once in the asylum system. Until recently, the
law prescribed the right of administrative detention in Article 31,
unfortunately this norm could not have been implemented because
the Directorate for the Care of Refugees within the jurisdiction of
the Center for asylum seekers did not have the legal capacity to
make decisions limiting the freedom of asylum seekers or factual
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possibilities that involve the use of coercion means restrictions
on freedom of movement, which is the original competence of
police officers. This solution also has a preventive effect in terms of
reducing the number of foreigners seeking international protection
who, once they become aware of a well-controlled asylum system
and migration, the possibilities of detention will be less likely to use
the territory of Montenegro as a free transit zone.

III. STATISTICS

Statistical data* received from the Directorate for Asylum within
the Ministry of Interior of Montenegro and provided below reflect
the data on total number of asylum seekers since 2007 until today..

In Montenegro, there are 16 currently valid approved protections,
including eight refugee statuses and eight special protections.
Refugee status has been awarded to six nationals of Yemen and
two nationals of Syria. Special protection has been awarded to two
residents of Marroco and Ukraine, and one from Belarus, Nigeria,
Russia and Yemen respectively.

Regarding the applications for asylum, statistics for previous 10
years, valid as of 24 June 2016, are shown in the following table:

Year No. of applications | Approved protection

2007 3 1 (refugee status)

2008 7 1 (special protection)

2009 20 -

2010 9 -

2011 239 3 (special protection)

2012 1529 1 (refugee status) + 1 (special protection)
2013 3554 -

2014 2312 2 (refugee status) + 2 (special protection)
2015 1611 14 (refugee status) + 2 (special protection)
2016 93 5 (refugee status) + 2 (special protection)
Total 9377 34

24 Data and explanation from the Research paper Effect of migrant crisis in Montenegro
published by Parliament of Montenegro in 2016, available at http://www.skupstina.me/

images/dokumenti/biblioteka-i-istrazivanje/2017/18.pdf
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Out of all applicants, 85% were male and 15% female, while
minors made up a share of 7%. The Ministry of Labour and Social
Welfare announced that 965 people, or 62% of the total number of
applicants, have been placed in accommodation facilities for asylum
seekers. Out of those people, 78% were male and 22% female, while
minors made up 7% of that number. During the months of July
and August a significant decrease in the number of applications for
asylum has been noted, with four and five applications received
in those two months respectively. During 2014, there were 2312
asylum seekers in Montenegro. Out of this number, 71% asylum
seekers were from Syria.

According to data of the Ministry of Interior affairs of
Montenegro®, in the majority of other cases, the asylum procedure
is suspended as asylum seekers do not respond to the invitation to
give statements on circumstances of leaving their countries of origin
since they leave the Montenegrin territory within several days. The
main changes are recorded for countries of origin of illegal migrants,
i.e. asylum seekers in Montenegro. Over the last two years, there has
been a significant reduction in the number of asylum seekers from
Pakistan, Algeria, Morocco and Afghanistan, while the strongest
increase was seen for persons from Syria, followed by persons from
Somalia and Congo to a somewhat lesser extent. The transit route
of these “false asylum seekers” usually goes from Albania through
Montenegro towards Serbia, and further towards Hungary and
other EU countries. The entry point from Albania to Montenegro
is the area around the border crossing of Bozaj and further towards
Podgorica where, after submitting asylum applications, “false
asylum seekers” stay in the Spuz reception centre for several days,
after they continue towards RoZaj, in whose vicinity they illegally
cross the border with Serbia, most often around the crossing of
Dracenovac.

Annual report of Ministry of labor and social care and its Agency
for refugees care showed that during 2016, 273 persons from the

25 Risk assessment from organized crime SOCTA MNE 2013 and 2015 Available at
http://www.mup.gov.me/ResourceManager/FileDownload.aspx?rld=158838&rType=2
http://www.mup.gov.me/ResourceManager/FileDownload.aspx?rld=219582&rType=2
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asylum system were taken care of, out of which 265 were asylum
seekers, 7 persons with recognized refugee status and 1 person
granted additional protection. All these persons are taken care of
at the Center for accommodation of asylum seekers. During the
reporting period, 45 persons who expressed their intention to seek
asylum were also taken care of. The care work involved providing
accommodation and an appropriate standard of living, food and
hygiene, health care, psycho-social assistance etc. Activities foradults
from the asylum system (occupational therapy) were organized,
involving 41 persons. For juvenile asylum-seekers, age-appropriate
daily activities are conducted, involving 31 persons. There were
259 basic health and hygiene examinations and 138 general health
examinations. Activities were undertaken with the aim of achieving
health care for persons at higher levels. There were 17 training for
employees on topics: “Standards and Practice of Medical Reporting
in the Case of Torture”, “Fight against Trafficking in Human
Beings”, “Prohibition of Discrimination”, “Legal Technical Rules for
Legislation with Guidelines for Compliance with EU Legislation”
“Human rights system”, “Improving the strengthening of cross-
border cooperation in solving illegal migration in the Western
Balkans”, “Vulnerable groups - identification of vulnerable
groups”, “Hiv and blood of transmissible diseases”, “Integration of
persons under international protection in Montenegro-challenges
and Practice “,” Protection of Migrants and Refugees “,” Gender
Equality “,” Personality Protection “, TAIEX-IPA Expert Mission,
etc. The training was attended by 25 employees. Continuous work
was carried out on maintenance of facilities and equipment of
the Center in a functional state. Several assistance programs have
been implemented in cooperation with UNHCR, IOM and the Red
Cross. Cooperation with a number of international organizations
and institutions and the non-governmental sector was achieved.

IV. CONCLUSION

Growing demographic trends in some parts of the world, the
consequences of the economic crisis on global level, the rise and
intensification of conflicts at different geo-political locations, as well
as constant ambitions for achieving a better standard of living and
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social security still burdens a large part of the world’s population
that continues to migrate to a safer place or even more economically
more promising destinations.

Despite Montenegro’s limited impact from migrant crisis
compared to other Western Balkan countries, it is worth noting that,
according to the UNHCR Asylum Trends 2014 report, Montenegro
ranks fifth on the list of asylum seeking countries in Europe relative
to the size of its population - Montenegro (12.3 applicants per 1,000
inhabitants each)®.

Law on Asylum, met the standards of the Geneva Convention
relating to the Status of Refugees, 1951 and the New York Protocol,
1967 and ensured the observance of principle of absolute ban on
deportation.

In addition to the above new Law on International and Temporary
Protection of foreigners was not adopted primarily to tackle the
impact of migration crisis in Europe, it was however, intended to
harmonize national legislation with the European Union legislation
in the field of asylum and create normative base for implementation
of the Common European Asylum System (CEAS). New legislation
is expected to provide efficient and unique system of asylum, which
guarantees to foreigners who are seeking international protection,
equal chances for success in the procedure. Other important
novelty of this law is prescribing faster, more efficient and more
economical procedure, as well as the possibility of preventing abuse
of procedure and sanctioning such actions.

26 According to the UNHCR Asylum Trends Report 2014, available at http://www.unhcr.
org/551128679.pdf
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CERTAIN ASPECTS OF LEGAL STATUS OF FOREIGN
CITIZENS (STATELESS PERSONS) IN DECISIONS OF THE
CONSTITUTIONAL COURT OF THE RUSSIAN FEDERATION

Konstantin BAIGOZIN®
Dmitrii KUZNETSOV™

I. GENERAL CHARACTERISTICS OF NATIONAL LEGAL
REGULATION

The initial legal provision determining legal status of foreign
citizens and stateless persons in the Russian Federation is the
provision of the Constitution of the Russian Federation: [f]oreign
citizens and stateless persons shall enjoy rights and bear obligations
in the Russian Federation on a par with citizens of the Russian
Federation, except in those cases envisaged by federal law or by an
international treaty of the Russian Federation.'

In the development of this constitutional provision the federal
legislator has adopted a number of laws regulating the rights and
obligations of these individuals. These legislative acts primarily
include: Federal Laws “On Legal Status of Foreign Citizens”; “On
Migration Registration of Foreign Citizens”; “On the Procedure of
Entering (Leaving)”.

For instance, the Federal Law “On Legal Status of Foreign
Citizens in the Russian Federation” divides all foreigners legally
residing in Russia in: temporarily staying (for example, those who
arrived with a visa, but who do not have a residence permit or a

*  Deputy Head of the Department of Constitutional Foundations of Public Law, Constitutional
Court of the Russian Federation.

” Counsellor of the Department of International Relations and Research of Constitutional
Review Practice, Constitutional Court of the Russian Federation.

1 Constitution of the Russian Federation, 12 December 1993. Article 62, Section 3. The English
translation is available: http:/www.ksrf.ru/en/INFO/LEGALBASES/CONSTITUTIONRF/Pages/
default.aspx [the last access on 30 August 2017].
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temporary residence permit); temporary residing (those who have
received a temporary residence permit); permanently residing
(those who have a residence permit).? The period of allowed stay in
the territory of Russia is determined by the fact of belonging to one
of these categories.

Under the Constitution foreign citizens and stateless persons
have the same rights and duties as citizens of the Russian Federation.
Exceptions to this rule can be established by law. Here we discuss
cases when the rights and duties are related to the status of citizen of
the Russian Federation, i.e. they emerge and are carried out because
of the special relationship between the state and its citizens.

Foreign citizens have the right to freedom of movement within
the territory of the Russian Federation with certain restrictions
established by law. Foreign citizens do not possess the right to elect
and to be elected to the bodies of public power, they do not have
the right to serve as municipal and state officials. They cannot be
conscripted.

An employer has the right to recruit and use foreign workers if
so authorised. Thus, a foreign citizen has the right to work in the
Russian Federation only if he or she has a work permit.

There are certain restrictions in respect of these individuals in the
sphere of property rights. For example, foreign citizens can possess
agricultural land plots only on the right of lease.” This restriction
is due to the special purpose of this type of lands - to ensure the
country’s food-security.

As it concerns the issue of bringing foreigners to judicial liability,
they are subject to prosecution on a general basis applicable in
respect of citizens of the Russian Federation.

Violation by a foreign citizen (a stateless person) of the rules of
entry into the Russian Federation or the regime of staying (residing)
in the Russian Federation entails administrative punishment,

2 Federal Law of 25 July 2002 N 115-FZ “On Legal Status of Foreign Citizens in the Russian
Federation”. Articles 5-6.

3 Federal Law of 24 July 2002 N 101-FZ "On the circulation of agricultural land". Article 3.
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consisting of their forced and controlled expulsion across the state
border of the Russian Federation.*

Previously the Constitutional Court of the Russian Federation
pointed out that the establishment by the federal law of an
administrative expulsion from the Russian territory as a mandatory
sanction for certain migration offenses does not contradict the
Constitution of the Russian Federation.®

It should be noted that the Constitutional Court of the Russian
Federation recognises the right of foreign citizens (stateless persons)
to challenge constitutionality of a law which allegedly violates their
rights and which has been applied in their case.

A. Examples of Defects of Legal Regulation in the Field of
Migration Repealed as the Result of Consideration of a Case by
the Constitutional Court of the Russian Federation

1. The case concerning unconstitutionality of legal provisions
prohibiting stateless persons from challenging reasonableness
of their detention in a special facility with the aims of their
administrative expulsion (Judgement of the Constitutional Court of
23 May 2017 No.14-P)

History of the question:

Resident of Saint Petersburg, native Georgian Noe Mshiladze was
convicted several times for committing a number of crimes. In 2014
Russian authorities issued decisions regarding undesirability of his
stay in Russia and his deportation from the Russian Federation.
With this regard Mr Mshiladze was placed in a special detention
facility for foreign citizens. However, Georgia refused to accept Mr
Mshiladze since the he, being a stateless person, does not possess
Georgian citizenship. Thus, in August 2015 he was released from
the special facility.

In December 2015 the applicant was found liable under Article
18.8 part 3 of the Code of the Russian Federation of Administrative

4 Code of the Russian Federation of Administrative Offenses, adopted on 30 December 2001, N
195-FZ. Article 18.8.

5 Decisions of the Constitutional Court of the Russian Federation of 6 March 2014 No. 628-O
and 24 June 2014 No. 1416-O.
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Offences. He was sentenced to administrative fine and removal
from the territory of Russia. Mr Mshiladze was placed in a detention
facility for foreign citizens of the Saint-Petersburg and Leningrad
Region Department of the Federal Migration Service of Russia, where
he has been kept because neither Georgia nor any other country
are willing to accept him. All attempts to repeal the enforcement of
the decision about his removal or to release him from the special
detention facility initiated by the applicant himself and by official
of the Federal Bailiff Service of Russia were declined by courts. In
their decisions they referred to the fact that the challenged legal
provisions, establishing two years limitation term for execution of
any administrative punishment, do not provide for reconsideration
of the decision on administrative removal and for cessation of its
execution due to de facto lack of possibility of such a removal of a
concrete person.

Applicant’s position:

According to the applicant the challenged provisions do not let
courts, before the expiration of the two years limitation term for
execution of decision on administrative removal, decide on the
merits whether detention of a person in a special detention facility
is legal, whether there is a real possibility to remove him and to
release him in case where there is no such a possibility. On this
basis the applicant claims that the challenged legal provisions do
not conform the Constitution of the Russian Federation and its
Articles 15 (Section 4), 17 (Section 1), 21, 22, 46 (Section 1 and 2) and
54 (Section 2).

Position of the Constitutional Court (as the result of the

deliberations):

The Constitution of the Russian Federation guarantees to
everyone the right to freedom and personal security; any legal
limitations having as their consequence deprivation of liberty shall
correspond to criteria of legality.

The Constitutional Court of the Russian Federation has already
noted that limitation of the right to freedom and personal security
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within an indefinite period of time contradicts to constitutional
guarantees. The European Court of Human Rights also stresses
that any deprivation of liberty has to correspond to Conventional
requirements protecting an individual from arbitrary actions
of authorities, and grounds for the legality thereof cannot be
interpreted expansively.

Reviewing the legal regulation of expelling foreigners and
stateless persons, the ECtHR highlights that the length of detention
shall not exceed a term reasonably necessary for the realisation of
legitimate aims thereof.

The Code of the Russian Federation of Administrative Offences
does not require a judge to establish a limited term of keeping
foreigners or stateless persons to be expelled under detention.
Moreover, thelaw does not provide forjudicial review of legality and
reasonableness of such a detention in case the expelling procedure
faces significant challenges. With that the Code of Administrative
Proceedings of the Russian Federation, within the course of
consideration of the issues of administrative expel, unequivocally
obliges a court to establish a concrete term of detention of those
under the expelling procedure in a detention facility. It testifies
eloquently to the fact that individuals to be expelled, in contrast
to individuals under the deportation (readmission) procedure, are
legally put into the situation of uncertainty regarding the issue
of their isolation in a special facility and do not have the right to
effective court protection.

Thus, the challenged provisions do not correspond to the
Constitution of the Russian Federation.

The Federal legislator shall amend the Code of the Russian
Federation of Administrative Offences in a way which will provide
for reasonable judicial review in respect of the terms of detention of
stateless persons to be expelled and detained in special detention
facilities.

The legislator has the right to include into the Code of the
Russian Federation of Administrative Offences an obligation for
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judges to establish concrete terms of application of such an interim
measure (in analogy to the migration legislation in force) as well as
to establish a special legal status of a stateless person, released from
a special facility, which would let to control him before expiration
of the limitation term of execution of an administrative order
regarding his expel.

Before the legislative amendments required under this Judgment
of the Constitutional Court are introduced, it is necessary to
secure individuals placed in special facilities, in case of lack of
real possibility to expel them, with the right to challenge at the
court legality of their subsequent detention, at any rate after the
expiration of the three-month term from the court decision to expel
such a person.

Law-enforcement decisions in the applicant’s case shall be
reviewed.

2. Case concerning unconstitutionality of certain provisions
of the Law “On Migration Registration” leading to uncertainty
of interpretation of the “place of stay in the Russian Federation”
category (Judgement of the Constitutional Court of 19 July 2017 No.
22-P).

History of the question:

Applicants came to Russia as volunteers invited by the religious
organisation “the Church of Jesus Christ of Latter-day Saints”.
The inviting party submitted all the data necessary for their
registration in the migration registry in the city of Samara where
the organisation is situated; they were settled in an apartment with
another address, which was also rented by the organisation in the
same city. The migration bodies found a violation of the rules of
stay in the Russian Federation. Courts also found applicants liable
for violation of the regime of stay (living) in the Russian Federation
and fined them with subsequent expel from the Russian territory.
According to the challenged provisions, a foreign citizen is obliged
within seven days to register at the place of stay. The notion of “the
place of stay” was interpreted by the courts as a place of de facto
residence of an individual.
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Applicants” position:

The applicants claim that there is uncertainty in the rules of
registration of foreign citizens temporarily residing in the Russian
Federation that lead to imposition of administrative liability. They
believe that the challenged provisions are contrary to Articles 2, 18,
45 (Section 1) and 46 (Section 1) of the Constitution of the Russian
Federation.

Position of the Constitutional Court (as the result of the

deliberations):

Foreign citizens and stateless persons, similarly to Russian
citizens, are under protection of the Constitution.

The state has the right to establish a legal regime of stay of
foreigners in the Russian territory and to establish administrative
liability for violation thereof.

However, the content of the concept of “place of stay” in the
Law “On Migration Registration of Foreign Citizens” is broader in
comparison to the definition given by the Law “On the Right of
Citizens of the Russian Federation to Freedom of Movement” since
it includes other premises, institutions or organisations therein.

The legislator had to take into account the understanding of
the “place of stay” established in the Russian legal system (as
connected to a temporary stay not in the place of residence) or
express its specifics in the legislation more clearly. With regards to
uncertainty of the law, a foreign citizen is at risk of being brought to
legal liability, despite the fact that he is deprived of the opportunity
to realise the illegality of his behaviour.

Therefore, the disputed provisions do not correspond to the
Constitution of the Russian Federation and the legislator shall
eliminate the uncertainty of the normative content of the law.

Until then, the disputed provisions cannot be regarded as
obliging foreign citizens and stateless persons, registered at the
location of the organisation inviting them, to register at the location
of the dwelling provided by the organisation.
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In all other cases foreign citizens and stateless persons must
register at the place of their stay at the place of actual residence.

Also, when deciding on the application of administrative liability
to such persons, courts shall consider whether a foreign citizen could
have realised that the actual place of his stay does not coincide with
the one indicated in the migration registration data.

Enforcement decisions on the cases of Nathanael Joseph Worden
and Parker Drake Oldham shall be revised.

3. Case concerning unconstitutionality of legal provisions
prescribing expulsion of a foreign citizen in case of single non-
compliance with the rules of notification on confirmation of the fact
of living in the Russian Federation (Judgement of the Constitutional
Court of 17 February 2016 No. 5-P).

History of the question:

By a court decision a citizen of the Republic of Moldova was
found guilty of committing an administrative offense provided for
by Article 18.8, Section 3 of the Code of Administrative Offenses of
the Russian Federation, when after receiving a residence permit,
he did not fulfil the obligation to notify the authorities about his
residence in the Russian Federation. He was found liable and
sentenced to administrative fine with administrative expulsion
from the Russian Federation.

Applicant’s position:

The challenged legal provisions contradict Articles 19 (Sections 1
and 2), 45, 46 (Sections 1 and 2) and 55 (Section 3) of the Constitution
of the Russian Federation. They allow courts, without taking into
account any other circumstances, except for the violation per se,
to sentence an alien who has a residence permit in the Russian
Federation, who carries out his labour activity and who pays
taxes, - to administrative expulsion from the territory of Russia as a
punishment for failure to fulfil the obligation to notify the authorities
about the residence in the Russian Federation. Thus, the limitation
of the rights of foreign citizens is disproportionate to constitutional
goals and values.
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Position of the Constitutional Court (as the result of the
deliberations):

Measures of administrative liability and the application rules
thereof, established by the legislation on administrative violations,
shall correspond to the nature of an administrative violation, its
danger to the values protected by law. They shall ensure that the
causes and circumstances of the offense, as well as the identity
of the offender and the degree of the offender’s guilt, are taken
into account, thereby ensuring the reasonableness of the negative
consequences for the person brought to administrative liability
implied as a result of an administrative offense. At the same time
excessive state coercion should not be tolerated, there is a need
in keeping the balance of individual fundamental rights and the
public interest.

When considering cases of violation of the regime of stay in the
Russian Federation by foreign citizens punished by administrative
expulsion from the Russian territory, courts while imposing
administrative sanctions should be able to take into account
circumstances that allow proper assessment of proportionality of
the negative consequences thereof to legitimate aims of introducing
such measure of administrative liability. Under this circumstances it
is necessary to evaluate, for example: the length of foreign citizen’s
residence in the Russian Federation, his or her marital status, the
attitude to the payment of Russian taxes, his or her income and
the housing conditions in the territory of the Russian Federation,
occupation and profession, law-abiding behaviour, an application
for admission to the Russian citizenship.

Enforcement decisions in the applicant’s case are subject to
review.

4. Case concerning unconstitutionality of legal provisions
limiting the right of a foreign citizen to leave Russian Federation
(Judgement of the Constitutional Court of 16 February 2016 No.
4-P).
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History of the question:

In January 2015, the applicant (a citizen of Nigeria) was going to
fly from Moscow to his homeland. The Nigerian citizen was legally
residing in Russia with a temporary residence permit. Despite this,
he wasnot allowed toleave the country, and then fined 3,000 Roubles
for violating the order of crossing the border. Passport control
officers at the airport found that to leave Russia the applicant was
required to have a valid visa or residence permit. The permission
for temporary residence, in their opinion, did not provide such an
opportunity. The court, where the applicant challenged the decision
on the fine, agreed with such an interpretation of the law.

Applicant’s position:

The applicant claimed that the restriction of the right to leave
the country was unjustified, excessive and violated the principle
of equality before the law. In his opinion, this was facilitated by
the uncertainty and inconsistency of the contested provisions. He
demanded to recognise these norms contrary to Articles 19, 27, 45,
46, 55 and 62 of the Constitution of the Russian Federation.

Position of the Constitutional Court (as the result of the
deliberations):

The constitutional right to freely enter and leave Russia extends
to foreigners legally residing in the country. Obtaining a temporary
residence permit does not cancel their ties with the historical
homeland, which should be taken into account both by legislation
and by law enforcement practice.

In itself, the requirement for a visa to be shown by a foreigner
leaving Russia does not contradict the Constitution of the Russian
Federation. It allows the authorities to check the legality of entering
the country and staying on its territory.

Nevertheless, in practice, the challenged norms do not establish
clear requirements in respect of a foreigner receiving temporary
residence permit and of the state agencies responsible for issuing
visas. As a result, a foreign citizen may find him or herself in an
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uncertain legal status, subject to administrative liability and lose the
opportunity to leave the Russian Federation on a formal basis - due
to the absence of a valid visa. Accordingly, this practice of applying
legislation is contrary to the Constitution of the Russian Federation.

The federal legislator should regulate the procedure for issuing
visas to foreign citizens having temporary residence permit.

The case of the Nigerian citizen is subject to revision.

5. Case concerning unconstitutionality of legal provisions
allowing deportation of a HIV-positive foreign citizen who has a
family in the Russian Federation (Judgement of the Constitutional
Court of 12 March 2015 No. 4-P).

History of the question:

The applicant (a Ukrainian citizen) has lived in Russia since 2011
in a partnership with a Russian citizen whom she married in March
2012. With regard to the identification of the HIV-positive status of
the applicant, the state agency in charge on 9 June 2012 decided
on the undesirability of her stay (residence) in the territory of the
Russian Federation. On 23 August 2012 the couple gave birth to a
son who obtained Russian citizenship. After leaving the country in
2012 for Ukraine, the applicant could not return to Russia as she was
informed about the ban on entry the Russian territory. At the time
of the appeal to the Constitutional Court she was living in Ukraine,
and her husband and son were living in Russia. The appeal of the
husband (the Russian citizen) to recognise illegality of the ban on
the entry of his wife was not satisfied by the courts of all instances,
there was no assessment of family circumstances in this case.

Applicant’s position:

The Law allows law-enforcement agencies to deport foreign
citizens who are married to citizens of the Russian Federation and/
or to deny them entry to the Russian Federation, and to issue a
temporary residence permit in the Russian Federation on a mere
formal basis - the HIV-positive status and do not oblige these bodies
to take into account humanitarian considerations and the family
situation.
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Position of the Constitutional Court (as the result of the
deliberations):

The federal legislator has the right to regulate migration for the
purposes of public health protection. In particular, it can impose
bans and restrictions on entry into the Russian Federation and
stay on its territory of foreign citizens and stateless persons whose
health status is a threat to the health of the population of the Russian
Federation and, therefore, a threat to national security.

However, at the same time, the rights that the Constitution
guarantees to foreign citizens on an equal basis with citizens of the
Russian Federation should not be allowed to be revoked.

The challenged legal regulation does not comply with the
Constitution of the Russian Federation, its Articles 19 (Sections 1
and 2), 38 (Sections 1 and 2), 45, 46 (Sections 1 and 2) and 55 (Section
3), since it allows to take a decision on the undesirability of the
foreigner’s (stateless person’s) residence in the Russian Federation
and on his or her deportation or a decision on the refusal of such
a person to enter the Russian Federation when his or her family
members are permanently residing in the territory of the Russian
Federation, solely on the basis of the fact that such person has
HIV infection. Such decisions could be taken in the absence of
both the violations by a foreign citizen of the requirements that
are established by law in relation to HIV-positive persons and are
aimed at preventing further spread of the disease, as well as other
circumstances indicating the need to apply such restrictions to this
person.

Enforcement decisions in the applicant’s case are subject to
review.

6. Case concerning unconstitutionality of legal provisions
preventing return of a foreign citizen who has recovered from
an infectious disease to the territory of the Russian Federation
(Judgement of the Constitutional Court of 20 October 2016 No. 20-
P).
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History of the question:

The applicant (a citizen of the Republic of Korea) was diagnosed
with infiltrative pulmonary tuberculosis while he was in the
territory of the Russian Federation. During the treatment, which
began immediately after the discovery of the disease, the applicant
was offered amputation of the lung. Since the treatment methods
used in the clinics of the Republic of Korea allow such a diagnosis
to avoid surgical intervention, he refused treatment in the Russian
Federation and went to the Republic of Korea, where he underwent
intensive antituberculous therapy, including a month of inpatient
treatment. According to the medical report issued by the clinic
where the treatment was carried out, the applicant’s state of health
was found to be satisfactory, allowing him to lead a normal life
without danger to others.

After receiving the medical report, the applicant applied to the
district court of the city of Moscow with a request for the repeal of
the decision (issued during his treatment in the Republic of Korea)
on the undesirability of his stay in the Russian Federation referred
to infectious diseases that pose a danger to others, in connection
with his infiltrative tuberculosis diagnosis.

The court disagreed with the arguments of the applicant’s
representative who said that the applicant had recovered from the
disease which was the ground for the decision, and that he was
no longer the source of the infection. The court did not take into
account submitted medical documents. It noted that the recovery
of a foreign citizen does not indicate illegality of the previously
adopted decision on the undesirability of his stay in the Russian
Federation.

Applicant’s position:

The law empowers enforcement agencies with the competence
to make decisions on the undesirability of staying in the Russian
Federation of a foreign citizen who has been diagnosed with an
infectious disease such as infiltrative tuberculosis, to establish an
indefinite ban on the entry of this foreign citizen into the Russian
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Federation, regardless of the fact of the subsequent recovery from
this disease.

Position of the Constitutional Court (as the result of the
deliberations):

In determining conditions for realisation of fundamental rights,
the federal legislator shall, taking into account the principle
of equality and the criteria of reasonableness, necessity and
proportionality, ensure the balance of constitutional values, as well
as the rights and legitimate interests of participants of specific legal
relations.

The challenged law does not comply with the Constitution of
the Russian Federation, its Articles 17, 19 (Sections 1 and 2), 45, 46
(Sections 1 and 2), 55 (Section 3) and 62 (Section 3), since it creates
insurmountable obstacles for the entry of a foreign citizen (stateless
person) into the Russian Federation - regardless of the fact of his or
her subsequent documented recovery from an infectious disease.

The federal legislator should make the necessary changes to the
current legal regulation: to provide for the procedure for suspending
the adoption or another action regarding undesirability of stay in the
Russian Federation of a foreign citizen or stateless person suffering
from an infectious disease that poses a danger to public health if
he or she refuses to undergo treatment in the Russian Federation
and decides to leave for this purpose to another state, as well as
the procedure for the cancellation of such a decision in case of
confirmation of the recovery of a foreign citizen or stateless person
who has undergone treatment in the country, and the procedure for
confirmation of this fact.

Enforcement decisions are subject to review.
B. General Conclusion in Respect of This Category of Cases

The Constitution of the Russian Federation is the primary
normative basis ensuring protection of the foreign citizens’ rights in
the territory of the Russian Federation. At the same time, protection
of constitutional rights is guaranteed only to those persons who
stay lawfully in the territory of the Russian Federation.
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Such a legal regime is operational in conditions when the state
represented by the federal legislator has a wide discretion in
passing laws concerning the rules for the stay of foreign citizens
on its territory and establishing objectively determined differences
in legal status of citizens and foreigners. This is due to the state’s
responsibility for ensuring public law and order.

An excessive restriction of the state powers in this sphere would
create conditions for the legalisation of the illegal immigration
or presence of foreign citizens in the state. At the same time, a
reasonable and proportionate regulation of these relations is
envisaged without belittling human rights and undue restrictions,
with a fair correlation of public and private interests.

The discussed decisions of the Constitutional Court of the Russian
Federation are aimed at elimination of unreasonable encumbrances
of legal status of foreign citizens balanced with public interest in
the sphere of migration. Moreover, the activity of the Constitutional
Court of the Russian Federation ensures the operation of general
legal criteria of certainty, clarity and unambiguousness of a legal
provision in order for foreign citizens to clearly understand the
limits of the permitted rules of conduct, and for the state bodies
were deprived of the possibility of unlimited discretion in law
enforcement.
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IMMIGRATION AND REFUGEE LAW

Nataliya RAHIMOVA”

Yakaemnii1 [Ipeaceaarean!
YBarkaemble Yuactuuku Ilsaroin Aertneit IIkoabt!
Jampl u rocrioga!l

B Hauaze xoreaoch Obl MmoOAarodapuUTh OPraHMU3aTOPOB 3a
3aMeyaTe/AbHYIO OpTaHM3alMIO AaHHOTO Kypca Ha Temy: «/Immur-
panus 1 3akoH o OexkeHIlax», B OCOO@HHOCTM IIpU3HaTeAbHbl yBa-
xaemomy 3YXTY APC/AAHY 3a npeacraBaeHHYIO BO3MOKHOCTb
HNPUHATH yyacTue npeacrasurteasm Koncrurynmonnoro Cyaa Pec-
nyoankn Tag>XykucraH B Takoil 04aronpusATHON OOCTaHOBKe KO-
TOpas HECOMHEHHO Dy eT CII0cOOCTBOBATh yCIIeIITHOMY OKOHYaHUIO
AanHoro Kypca (ILaroi Aetnoi IIIkoasr).

JeiicTBUTeAbHO JaHHas TeMa O4eHb aKTyalbHa BO BCeM MUpe U
3aKOHOJAAaTeAbCTBO B DTOM OTpacAy BO MHOTHX CTpaHaX OCOOeHHO B
Cpeanent Azun BosHUKAO 11ocae 1990 roa0s.

Hama PecriybGamka OTHOCHTCSA B 4YMCAO TeX CTpaH, OBIBIIMX
IIOCTCOBETCKMX PecIyDAMK 3aKOHOAaTeAbCTBO KOTOPOIO B DTOJ 00-
AaCTU HOSABUAOCH TOABKO I10cae pacriaga CoBeTcKOoro coroaa.

B 1994 roay Ha BceHapoaHoM pedepenayme Pecriybanmka
Taaxxmkncran npunasasa KoHCTUTYIIMIO KaK OCHOBHO peryAmnpy-
IOINI 3aKOH CBOETO He3aBMCHMOTO TOCy4apcTBo. B HéM deTkoO o11-
peaeaeHo: «YeaoBek 1 ero Impasa U CBOOOABI SIBASIOTCS BBICIIEN
LIEHHOCTBIO.

JKu3Hb, 4yecrtb, AOCTOMHCTBO M ApyTu€ ecTeCTBeHHbIe IIpaBa
ye-A0BeKa HeNpUKOcHOBeHHBI. IIpasa m cBODOABI ueaoBeka

Leading Specialist, Constitutional Court Of Tajikistan.
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1 TpakAgaHMHA IPU3HAIOTCA, B3alUINAIOTCI U COOAIOAAIOTCS
roCy4apcTBoM», cTaThs 5 Koncrurymmn.

A Ttaxcke B cratby 24 Koncrurynum TaaXmkmcraHa ykasaHoO,
gTO: «['pak4aHNH MMeeT IIpaBO Ha CBOOOAHOE IlepeABIIKEeHNe U
BBIOOP MeCTO KUTeAbCTBa, Bble3/ 3a MpeAeAbl peciyOAMKN U BO3-
BpallleHle B Hee.».

KaxBam nssectnonara Pecriy0amka riepeskiiaa o4eHb CTpalHoe
BpeMs KakK Ipa’kgaHCKasl BOJHa M B IIOCAeACTBMII MHOTME Hallll
COOTEUeCTBeHHUKM CTaA MMMUTPaHTaMU APYIVIX CTpaH TaKMX KaK
Poccuiickasn ®Qegepanus, Adranncran, Ilakucran, Kazaxran u o1tu
MMMUTPAHTHI Ha3bIBAAVICh BBIHY>KA€HHbIe Oe>KeHIIbI.

Taaxukckast rocygapcTBo € 1IeAbI0 3alllUTHI  IIpaB U CBODOA
CBOMIX I'pa’kAaH, B TOM 4lCAe MHOCTPaHIIeB I ANII Oe3 Tpa’kAaHCTBa
OPUHAAO Ps4 IPaBOBBIX aKTOB KOTOPLIe COIIyTCTBYIOT
CEeroAHsAIIHeMY 3aKOHOAATeAbCTBY pPecIyOAMKI:

Konsennms o cratyce 6exxennies, IIpoTokoa Kacarommiics cra-
Tyca o OexxeH1ieB, 3akoH Pecriydanka Tagxmkucran «O OekeHIjax»,
IIpaBuao npedbIBaHs MHOCTPaHHBIX rpakaaH B Pecriybanka Taa-
kukncrad, Ilocranosaenns Ilpasuteancrtsa PecniyOamka Taa-
>KuKkucraH «O nepedyHe rocyAapcTs, BpeMeHHOe IIPO>KMBaHMe B KO-
TOPBIX A0 IpuOBITUA B Pecrty0anky Taa>XKMKucTaH sSIBASETCSI OCHO-
BaHIEM AAs OTKa3a B perucrpanuy xoaaTalicTBa O IPU3HAHUMU
MHOCTpaHIIa Oe>KeHIleM 1 OTKase B [IpU3HaH!I OesxeHIeM», ITocra-
HosaeHne I Ipasurteancrsa Pectiyoankn Tagxxukncran «O0 yTBepk-
A€HIM T0A0XKeH!s 00 yAocToBepeHnn OexkeHIla», ITocranosaenne
IIpasureancrsa Pecriybanka Tagxukucran «O mnepeyHe HaceleH-
HBIX ITyHKTOB Pecriy0anka TaA>XUKICTaH U ApyTe IIPaBOBbIE aKTHL

Caeayetr ormetnts, uyto PecriyOanka TasxmkicraH emgé ¢ mep-
BBIX AHE TOCyAapCTBEHHOM He3aBMCUMMOCTI IIPUHUMAaeT BCe MepPbl
AAs1 cODAIOAEHMS TIpaB U CBOOOJ YeA0BeKa, OOIelIpy3HaHHbIe 11eH-
HOCTU, MeKAYHapOAHbIe HOPMBI U IIPUHIIAIIBI, B DTOI 00AaCTI.

Mmenno ¢ npunsatneM Koncrurynum nHesaBucumoro Taaxm-
KICTaHa IIpaBa 1 CBOOO/bI 4eA0BeKa IIPU3HaHbI B Ka4eCTBe BLICIIe]
LIEHHOCTH, OHM CTaAM AOMMHUPYIOIIVMIU B OIlpeedeHnNn Iieael,
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cogep>KaHus U IPMMeHeH sl 3aKOHOB, 4eATeAbHOCTM 3aKOHOAaTeAb-
HOJ U MCIIOAHUTEABHON BAacTeil M ODecreumBaroTCs CyaeOHOM
BAacThiO. B pamkax Koncrurynnm sce ocHOBHbIe IIpaBa 1 CBOOOABI
HaIlLAM BCeCTOPOHHee peryAnpoBaHie.

B coorserctBunm co crarpein 19 Koncrurynum Pecriybamkm
Tazxukmucran «KakAOMy 4YeA0BeKy TapaHTUPYeTCsl cyaeOHas
3ammu-Ta». TepMIUH «KaxXAblil» 0003HavaeT 4100011 CyObeKT IIpaBa -
rpak-AaHnH Taa>KMKICTaHa, MHOCTPaHeLl 1 ANLIO Oe3 Ipa’kAaHCTBO,
KO-TOPBII HAXOAUTCA Ha TeppuTtopun TaaXuKincTaHa Ha 3aKOHHBIX
OCHOBAHIISIX a B CAyJae HapyIIeHNs IIpaB MOXKeT IIPeAIIPUHATH Me-
PBI I1I0 VX 3aIITUTe ¥ BOCCTAaHOBAEHMIO.

Kak Koucrutynum apyrux crpas, Koncrurynusa Pecniybanknm
Taa>XmKycTan TOKe IIPOBO3raaliaeT paBeHCTBO Beex Ilepe/, 3aKOHOM
u cyaoM. [Tpasa 1 cBOOOABI KaKA40T0 TapaHTUPYIOTCsI TOCYAaPCTBOM
HE3aBMCHMO OT €ro HalMOHAaAbHOCTM, packl, II0Aa, s3bIKa,
BePONCIIOBeJaHNsA, ITOAUTUYECKNX YOeXXaeHNnil, oOpa3oBaHIL,
COILIMAaAbHOTO U MMYIIeCTBEHHOTO II0AOXKEeHMs. DTO IIpealioaaraeT
PaBEeHCTBO BCeX B IIPOIlecce MCII0Ab30BaHNs IIpeJ0CTaBA€HHBIX M
IIpaB Ha pPaBHYIO 3allIUTY B CAydae X HapyllleH:A. DTUMU IIpaBaMU
004a4al0T, B TOM 4lCA€e MHOCTPaHIIBI U AKlla Oe3 rpa’k4aHCTBa, K
41cAy KOTOPBIX OTHOCSTCS O€KeHIIbl U AMIIa, UIITyIIye yOeKuIie 1
IIPM3HaHHbIE TAKOBBIMU B YCTAaHOB/AEHHOM 3aKOHOM IOPsIAKe.

BceM HaM NOpMCyTCTBYIOIIMM M3BeCTHO, YTO BO3pacTaioliye
IIOTOKM  BBIHY>KAEHHOJM ~ MUTpalyil  HaCeAeHMs  SABASIOTCS
CAeACTBUEM 3aTSHYBIINXCS BOEHHBIX KOH(MAMKTOB U IIOSIBAEHMS
HOBBIX OYaroB BOOPY>KEHHBIX IIPOTUBOCTOSHUNI IIO BCEMY MUDPY.
B HacTosmee Bpemsa Ha OpOUTY — BBIHY>KAEHHOV MUTpalNy,
BOB/EYEeHbI ITPaKTUYECKNUII BCe CTPaHbl (B Ka4eCTBe IPYHIMAOIINX
n ornpasagiomux). Crarucruyeckne  AaHHBIE — ITO3BOASIOT
OTMEeTUTD, UYTO OOABIIMHCTBA OeKeHIIeB M AUIT UITYIIIX yOeKuIIe,
NpMe3XaloT M3 CTpaH B KOTOPBIM IHPAKTUKYIOTCSA Cepbhe3HbIe
HapyllIeHMsl IIpaB 4YeaoBeKa, AMOO B®TU CTpaHbl pasAupaeMbl
BHYTPEHHMMU KOH(PANKTaMI.

[IpuHIIMI He BBICBHIAKHU sABAsSETCS PyHAAMEHTOM, Ha KOTOPOM
OCHOBaHa Me>XXAyHapoaHas 3aluTa Oe>xeH1leB. B cBs13u ¢ 9TuM mpe-
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AOCTaBAsIeTCs 11e1eCO00pa3HBIM 1CCAeA0BaTh PasBUTISI U peraa-
MEHTaL /IO YKa3aHHOI'O IIPMHIINIIA B HAIIVIOHAAbHOM 3aKOHOAATeAb-
CTBe U IIPAKTUKE, YIUTHIBAsL, YTO MEXAYHAapOAHO - IIpaBoBas pas-
paboTKa IIpMHIINIIa He BEICBLAKY paspaboTaHa 00aee rayOOKo, ueM
B HAIJVIOHA/AbHOM IIpaBe.

Hamma Pecriy6anka B 1994 roay npucoeannmnaocs k Konsenrym
1951 roga o craryce Oexenna u IIporokoay 1967roaa, dto
00yCAOBMAO  HEOOXOAMMOCTh  Pa3dpabOTKM  HaIMOHAABHOTO
3aKOHOJAaTeAbCTBa, MPaKTUKYIOIIEro cobAl0jeHne IpUHIINIIA He
BBICBLAKIL.

ToaxkoBanms AeNCTBYIONIEIO 3aKOHOAATEALCTBO ITO3BOASIET pe-
IaTh KOAAM3UU B II0Ab3Yy MEXAYHapOAHBIX HOPM, IMPU3HAHHBIX
Taaxukncranom, 0cOOEHHO B OTHOIIIEHUM ITPUHIIUIIA He BBICBLAKI,
aHaAM3 aAMMHHICTPATUBHONM IPaKTUKU IO JedaM Oe’KeHIleB
U ANI] MIOyIuX yOekuile, IIOKasblBaeT, YTO IIpUMeHeHMe
MEeXAYHapOAHBIX IIPaBOBBIX aKTOB oTBeyaeT TpeOOBaHMAM
noaoxxennii crateu 10 Koncruryrun Peciy6anka Tagxukucras o
IPUOPUTETE HOPM MEXAYHapOAHOIO IIpasa.

JlaHHOe TIIOAOXKEHUIO AAs COOAIOAEHMS BBIII€HAa3BaHHOTO
HNpUHIIMIA A0HOAHUT YyacTh 3 craThs 14 Koncruryrum PecriyGankm
Taaxuknucran «OrpaHnndeHns mpas U cBOOOJ, dea0BeKa M IpaK-
AaHIHA AOMYCKAIOTCs TOABKO C IIeABI0 0OecIiedeHNsI IIpaB 11 CBO00J,
APYTHUX, OOIIeCTBEHHOTO MOPsiAKa, 3alllThl OCHOB KOHCTUTYIIMOH-
HOTO CTpOs1, 0e30I1aCHOCTM TOCyAapPCTBO, ODOPOHBI CTpaHbI OOIIIeC-
TBEHHOI MOpaAl, 340pOBbe HaceAeHNUs U TeppUTOPMAALHON Iie-
AOCTHOCTY PeCITyOAMKI».

Ecau packpbITh HOHATHE pa3ANYHOTO BUJAa BbIABOPEHME MHOC-
TPaHHBIX I'Pa’KAaH U3 CTPaHbI, TO MBI BLIXOAVIM 32 ITPeAEABI IIOHS TS
uyTO: Jenopranus, BBICBIAKA BBIABOPEHME, aAMUHNICTPaTUBHOE
BBIABOpEHME, IIPUHYAUTEABHOE BBIABOPEHNME - BCe DTV TePMIHBI
CBsI3aHBI MeXKAY COOOII CBOell IIPOoLleAypoii, B pe3yabTaTe KOTOPBIX
AUIIa BO3BpalaioTCs (yAaAsIOTCA) B CTpaHy CBOEM I'pa’kAaHCKOM
PUHAAAEKHOCTH, IIOCTOSIHHOTO MECTO KUTeAbCTBA UAU B APYIYIO
TpeThIO cTpaHy. Jas yA00CcTBa COBOKYIIHOCTb DTUX TEPMIHOB MBI
OyaeMm oOo3HayaTh MX KakK «yJaleHue MHOCTPaHHBIX IpakJaH U3
TePPUTOPUI CTPAHDI».



Constitutional Justice in Asia

247

B coBpeMeHHOII OpMAMYECKON HayKe IIO4 AellopTalyent
IIOHMMAETCsI HPUHYAUTEABHBIN BBIBO3 3a IIpeAeAbl IOCyJapcTBa
OTAEABHBIX ANLL UAVW TPYIIIIBL AULL IIO PEIIeHNIO TOCYAapCTBEHHBIX
OpraHoB.

Pumckmit CraTyT MeXAyHapOAHOTO Cyda TpaKTyeT IMOHATHe
«AemnopTanuns» Kak IpecTyleHue IpOoTUB 4eA0BedecTBa, 3aKAI0-
YaloIeecs BHACUAbCTBEHHOM ITepeMeIleHIN AU IT0ABe PralOIIXCs
BBICeA€HMIO VAV IHBIM IIPUHYAUTeABHBIM AJICTBIIEM U3 palloHa, B
KOTOPOM OHM 3aKOHHO ITpeOBIBaIOT.

Ecan BCcIOMHUTB MaccoBYIO AelOpTaliiio BO BpeMeHa Bropoit
MUpOBOV BoJiHbEI Ha OKKyIIMpOBaHHBIX ['epMaHMen TeppuTopumax
OB110 TPOBO3IAallleHO, KaK BoeHHas Ipectynaenne Hiopabeprckom
cyaom 1945 —1946 rr. Toraa oco6o11 popmMoit gertopTauyu sBAs11ach
BBICBLAKA.

Hy>xno ormeruts, uro KouBeHnms o craTyce Oe>XeHIleB OT
1951 roga omepupyeT TakKuMMM TepMMHaMM, OOO3HaYarOIIIMU
yAaAeHne Oe>KeHIIeB UAM ANLI, UIIYIINX YOeXKuIre, C TeppUTOpUn
roCyAapcTBa KaK «BBICBLAKA» U «IIPUHYANTEABHOE BO3BpallieHne» B
1933 roay B MeXAyHapOAHOM JOTrOBOpe A4 0003HaUYeHMs IIPUHY-
AUTEABHOTO BO3BpallleHMsl MAM He JOIlycKa 3a I'paHMIly OBLAO
JICIIOAB30BaHO (PppaHIly3cKoe c10BO «refoulement», oT koToporo mu
oOpaszoBaH OOIeITPUHSTHIN TEPMUH 4451 OOO3HAYEHI ST He BHICBLAKI
- « non — refoulement».

Ms1 MOXXeM 4451 pacCMOTpeHUs AEVCTBUS DTOTO IPUHIIUIIA
IIpOaHaAM3MPOBATh 3aKOHOAATEABCTBO  Hamreilr  Pecrybanmkm
HOPMBI HECKOABKIX OTAEABHBIX IIPABOBBIX aKTOB, KaCaIOIIVIXCS
IpaB Oe>KeHIIeB:

-3akoHogaTeabcTBO PecniyOamkn  Tagxukucran —onepupyer
PasAMYHBIMI TepPMMHaAMU, Kacalollyecs yAaleHUs MHOCTPaHHBIX
rpakgaH C TeppUTOpMM CTpaHbl, KaK aAMUHMICTpaTUBHOE
BBIABOpEHIe, JerHopTalyus U IPUHYAUTEAbHOE BbIABOPeHIUe.
Hanpumep B Yroaosnom Kogekce Pecniyoamkm TagsxmkmcraH,
AeTiopTaius, KaKk OAHO M3 3allpellleHHBIX CpPeACTB UM MeTOJO0B
Be/eHIIs1 BOVIHBI, IIpeAyCMOTpeHa Kak IIPecTyIIHOe AesHIe.



Constitutional Justice in Asia

248

Nataliya RAHIMOVA

«Cmamvsa  403.YKPT. Ymvtmrennvie Hapyuienue HOpM
MeXKOYHA-POOHOZ0 ZYMAHUMAPHOZO Npasad, cosepuieHtoe 6 xoode
800pYXKeH-H020 KOHPAUKMA

1) VYmviwrennoe — napyuienue Hopm Mexdyrapodrozo ['yma-
numaprozo Ilpasa, cosepuiertoe 60 6pems MexXOYyHAPoOHO20 UAU
GHYMpeHHez0 600pYKeHH020 KOHPAUKmMA, mo ecmb Hanaderue HA
2paxoanckoe HAceAeHUe UAU HA  OMOICALHLIX 2PAXOAHCKUX AUL,
Hanadenus. HeU3OUPAMEALHO20 XApaKmepa 3ampazusaroujue 2pax-
darickoe HaceAeHue UAU paxodarickue o0vexmvl, HanadeHus HA
YCMAaHo6KU UALU COOpPYXKeHUs, codepxkaujiie onacHvle CUAbl, Hana-0eHus
HA AULO npexpamueuiee NPUHUMAMD YuaCHUe 6 60eHHLLX 0elCHEUsX,
npespaujerue 1HeodbopoHIeMbIX MeCHHOCHel U 0eMUAU-MAPUS06AHHDBIX
30H 6 o00vekm HANAdeHUs, YHUUMOXeHue UAU  nos-pexdenue
UCMOPUYECKUX — NAMAMHUKOS,  NPOU36edeHUs UCKYCCME UAU MecH
OMNPABACHUS KYAbINA, KOMOPDLE ABASTOMCA KYADIMYPHUIM UAU DY XOEHDIM
Hacaeduem HApodos, 6POAOMHOE UCHOAD306AHUE OMAULUNIEALHO20 SHAKA
Kpactiozo Kpecma u Kpactiozo TToaymecaua u uHbLX 3AuUMHuIX 3HAKOS
U CUZHAAOS, NPUSHACAEMUIX 6 COOMEEM-CMEUU € MeXOYHAPOOHLIM
QYMAHUMAPHOIM  NPABOM, nepeMeuierue oKKynupyroujei Jepxasorl
uacmu eé paxoarckoz0 HaceAeHus HA OKKYNUPYemyto ero meppumopuro
UAU 0enopmauus UAU nepemeuje-Hue 6cez0 UAU UACHU HACEAEHUS.
OKKYNUPOSAHHOU MePPUMopuLL 6 npedeAax Imot meppumopun Uil 3a eé
npedeavl, HeonpasdaHHas 3a0epxKKa penapmavul 60eHHONAeHHLIX UAU
PAKOAHCKUX AUL, NpUMeHerue npaKkmuky anapmeuda UAu Opyzux
HeZYMAHHVIX U YHUKATOULUX DetiCBUil, 0CKOPOASIOULUX 0OCHOUHCINGO
AUYHOCHIU, OCHOBAHHOILX HA PACO60L QUCKPUMUHAUUU U NOBAEKULee 34
co0011 cmepmb UAU CepLé3Hblil  Yulepd PusuueckoMy U NCUXU1eckomy
COC-MOSAHUTIO A100020 AULA UAU NPULUHUEULLE KPYNHBLIL YilepO,-

Haxasvleaemcs AuuieHuem c60000vt Ha cpok om decsimu 00
namuaduamu Aem. 3pm om 17.05. 04z, Ne35).

2) Ymouurennvie wapyuienus Hopm Mexodynapodnozo I'ymariu-
mapnozo  Ilpasa, cosepuieritivle 60 6pems  MexXIYHAPOOHO0 UAU
GHYMPpeHHe20 600PYKeHH020 KOHPAUKMA,  HANPAGACHHbIE NPOMUE
AUY, Komopvie He NPUHUMANOM Y4aAcmus 6 60eHHbIX 0eucmeuix Ul
He 00Aadatom cpedcmeamu OAS 3AULUMbL, 4 MAKkKe NPOMUE paHeHHblx,
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0OADHBIX, PAGHO KAK U NPOMUE MEOULUHCKOZ0 U OYXO6HO20 NePco-HAAA,
CAMUMAPHOLX  Yacmeil UAU CAHUMAPHLIX MPAHCNOPIMHOIX Cped-Cime,
NpoOmMuUe 60eHHONACHHBIX, ZPAKOAHCKUX AUL, 2PAKOAHCKO20 HACEAEHUS,
HAX00A14€20C5 HA OKKYNUPOSAHHBIX MePPUMopusx UAU 6 30HAX 60eHHBLX
deticmeuii, npomué Oexerues u anampudos, pasHo Kax U NPOMUs
Opyeux AU, NMOALSYIOULUXCA 3AULUMNOL 60 6peMs 60eHHBIX 0eilCHEull,
bIpasusuLeecs 6:

a) noimkax u 0ecuero6edHom odpaujeruu, 6kAouas 0uorozu-veckue
aKcnepuMeHmvl, nposodumole Had At0dbMu;

0) npuvuHenuU MAKKUX Cpadaruil UAY 0eticmeutl, Yzpoxaro-uyux
PUSUUECKOMY UAU NCUXUUECKOMY COCTOSHUTO,

6) npumyxdenue G0eHHONACHHO20 UAU  NOKPOSUINEADCINEYEMO20
AUUA K CAYKOE 6 600pYHKeHHBIX CUAAX NPOMUEHUKA;

2) Auulenue 60eHHONAEHH020 UAU UHO020 NOKPOSUMEAbCHIEY-eMO20
Auya npag Ha decnpucmpacmmoe u HopMarvHoe clydonpo-ussodcnieo;

0) Odenopmauuu  UAU HEIAKOHHOU GbICLIAKE UAU 3A0epKAHUL
NOKPOSUINEALCINEYEMBLX AULL,

e) e3amuu 3AA0KHUKOS6,

K) MPOU3EOALHOM U NPOUSE0OUMOM 6 O0ALUIOM Macuimabe pas-
pyuwieHuy  UAU NPUCOeHUU UMYULECed, He 6bl3bl6aeM0o20 60eHHOL
Heo0X00UMOCMbIO, -

Hakazvleaemcs Auieruem c60000vl HA cpok om namuaduamu 00
dsaduamu rem. 3pm om 01.08.032.N45); Gpm om17.05.04z, Ne35).

Caeayiommii IpuMepoM MOXKeT CTaTh TO, UTO TEePMUH «Jenop-
mayus» ucnorvsyemcs maxxe 6 Ilpasurax o nopsdie opopmrenus u
svidauy 6us Pecnyoauxa Tadxuxucman uHOCMpaHHbIM 2paxoaHam
u  Auyam  0es  zpaxdarcmea, ymeepxodennvix Ilocmarosaeruem
IIpasumeavcmea Pecnyoauxa Tadxuxucman om 27 ¢pespars 2009
200a, Ne122, ¢ n.7.2 pasdeaa 7 dannozo Ilpasura z20e ommeuaemcs: «6
CAyuae npuHsmus peuerus 00 AdMUHUCMPAMUEHOM 6bI0BOPEHUU UAU
denopmavuy UHOCMPAHHOZ0 ZPAXOAHUHA, €20 6U3A AHHYAUPYemcs
KoHcyAbckum — ynpasrenuem  MWA  Pecnyoauxa  Tadxukucman
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nymem NpocmasAeHus MACMuyHoz0 wmamna «AHHYAUPOSAHO» U €20
ouomempuveckue danrvle snocsmes 6 Cnucox....». Jaree npugo-oumcs
«AdMmunucmpamusroe 6vldéopeHue UAU 0enopmayus UHOC-MpanHozo
paxoanuna  ocyuwecmerdtomes 6 nopsdxe,  Npedycmo-mpeHHoM
saxorodamervcmeom PecnyOiuxa Tadxuxucmari».

Taxcxe o genopraunmu rosopurcs B 11.32 IIpasnaa mpedsiBanms
MHOCTPaHHBIX TpakJaH B Pecriybanka TagxmkucraH, yTBepKAeH-
HBIM 11ocTaHoBAeHMeM IIpasurteancrsa Pecriy6anka Taaxukucran
or 15 masa 1999 roaa, rae ormedaercs. «B cayuae Hesviesda 1o
COOCMBEHHOMY KeAGHUID UHOCMPAHHOZ0 ZPaX0aHUuHa UAU Auua 0es
epaxdaricmea us Pecnyoauxa Tadxuxucman 6 ycmanosAeHHblll CPOK,
opzarivl 0e30nACHOCIU NPUHUMAIOTM Mepbl 10 €20 Jenopma,ui 6 nopsoxe.
[Ipedycmompertvim sakorodamervcmeom Pecnyoruka Tadxurxucmar».

Ecam BRIXOAMTL M3 COBpEMEHHON IOPUANYECKOV HayKM II0/
«BBIABOpEHMEM» ITOHMMAaeTCsl IPUHYAUTEeAbHOE IIPelpOBOKAeHNIe
3a IpeaeAabl TEPPUTOPUI TOCyAapcTBa ONpeAeAeHHON KaTeropumn
AL, SIBASIOIIVIXCSA MHOCTPAHHBIMM TPakAdaHaMI MAYM AuLlaMu Oe3
rpa’k-AaHCTBa, 110 OCHOBAHMAM U B IIOpsAKe, IIPeAyCMOTPEHHBIM
3aKO-HOM.

K npumepy, 3a napymenun Ilpasua Beigaun paspelieHns Ha
pabOTy MHOCTpaHHBIM Tpa’kKAdaHaM M Aniam 0Oe3 IpakAaHCTBA,
KOTOpbIe OCYIIeCTBASIOT TPYAOBYIO AesTeAbHOCTh B PecriyOamka
Taaxukucran, yrsep>kaeHHbix Ilocranosaennem Ilpasureancrsa
Pecriy6amnka Tagsxukucran ot 31 okta0ps 2008, Ne529, «unocmpar-
HOLL 2pakoaHut UAU AULO 0e3 zpaxoarcmea Komopvle npudviau 6
Pecnyoaruxa Tadxuxucman das mpydoycmpoiicmea, JOAXKHbL 6 meve-
Hue 5 cymox NoKuHymbv meppumoputo pecnyoruxu. B cayuae tesvi-
e30a UHOCMPAHHDIIL 2PAKIAHUH NOOAEKUM 6LIOCOPEHUT0 U3 CMpParbl
YNOAHOMOUEHHVIMU OPZAHAMU>.

Caeayer oTMeTUTDb, YTO IIpUMEHEHMe pPa3ANYHBIX BUAOB yAa-
A€HIUsI COTAACHO JeVICTBYIOIIeMYy 3aKOHOJAaTeAbCTBY PecryOamxka
TaaXyKncran OCHOBaHUI IO KOTOPBIM OCYIIECTBASIOTCS IIpOLie-
AYPHl yAaAeH)s MHOCTPAHHBIX I'PakKJaH C TePPUTOPUM CTPaHBbI,
B OCHOBHOM CXOXIN. B caydae cosepmieHns OeXXeHIIEM WAU
AUIIaM, MIIyIUM yOeXKullle, HapyIIeHUsl IpaBUA IIPOKMBaHU



Constitutional Justice in Asia

251

B Pecriybamka TagxmkucraH, OHM MOIYT OBIT IIOABEPTHYTEHI
KaK BBIABOPEHMIO, JellopTanuy, TaK ¥ aAMMHNUCTPaTUBHOMY
BBIABOPEHMIO.

Jeriopranys 1o CBOMM IIPaBOBBIM ITOCAEACTBMSAM OTAMYAeTCs
OT aAMUHICTPAaTUBHOTO BeigBOpeHns. CoraacHo yactu 4 cratou 24
3akoHa «O IIpaBOBOM I0A0XKEHII MHOCTPaHHBIX IPakAaH», THOC-
TpaHHBIM Tpa’kJaHaM, paHee BbIABOpeHHBIM 13 Pecniybamnxka Taa-
JKMKICTaH B aAMUHNUCTPAaTUBHOM IIOpsJAKe, 3allpeliaeTcs Bble3/ B
Pecniy6amka TagXuKucTad B TedeHue IISTU AeT CO AHS BhIHeCeHIs
pentenns o BeiABopeHnn. OcHOBaHMEM A5 OCYIIeCTBAeHNs aiMU-
HICTPATUBHOTO BBIABOPEHNSI 40AKHO OBITh COBepIlleHe aAMUHIIC-
TPaTUBHOTO IIpaBOHaPYIIIeHNs I BhIHeCeHe Cy4e0HOIO pereHns.

Coraacso yactu 1 craten 46 Kogekca Pecniybamka Taaxxm-
KIICTaH 00 aAMVHICTPATUBHEIX IIPaBOHAPYIIEHNSX IIpeJyCcMaTpu-
BaeT, 4YTO aJMMHICTpaTUBHOE BbIABOpeHue ¢ Tepputopun Pecrryo-
anka Taa>XMKMCTaH MHOCTPaHHBIX TpaXkAaH U AuUI 0e3 Tpak-
AAHCTBa, KaK aAMV/HUCTPaTUBHOE B3bICKaHNe, 3aKAI0YaeTcsl B IIpU-
HYAUTEeAbHOM Bble3Je MHOCTPaHHBIX Tpa’kKJaH U AUI] Oe3 TpaxK-
AaHcTBa ¢ Tepputopun Pecriyoanka Tag>xuxucran. Mo>KHO oTMe-
TUT, YTO aAMUHIUCTPATUBHOE BbIABOPEHIe OCYIIeCTBASIeTCS MCKAIO-
4 TeAbHO 10 OCHOBAHMSM, ITPeAyCMOTPEHHBIM B COOTBETCTBYIOIIINIX
3aKOHOJAaTeAbHBIX aKTax. B geiicTByromem 3akoHogaTeabcTse Pec-
nyoanka Tagkuxucran omnpegeseHbl OCHOBAHMUS, IO KOTOPBIM
BO3-MO>KHO BbplAgBOpeHme. Tak, naripumep, B crathe 31 3akona Pec-
ny6anka Tagxukucran «O IIpaBoOBOM MMOA0KEHNU MHOCTPAHHBIX
rpaxxdaH B Pecriyoanka Tagxmkucran», No230 ot 1 gpespaast 1996
ro/a OCHOBaHU: 445 BBIABOPEeHNs MHOCTPaHHOTO I'pakAaHMHa AU
Aniia 6e3 rpa’kAaHCTBa MOTYT OBIT CAeAYIOIVIM:

- eCAM AeVICTBUSA ANlla IPOTUBOpeyYaT MHTepecaM oOecrieueHs
HaITVIOHaAbHOII Oe30I1aCHOCTY 1AM OXPaHbI OOIIIeCTBEHHOIO ITOPsIA-
Ka;

- ecAy ®TO HeOOXOAMMO AAsl OXPaHbI 3J0POBbs U HpPaBCTBEH-
HOCTY Hace/AeHMs, 3allUThl IPpaB M 3aKOHHBIX MHTEPeCcoB rpaXkgaH
Pecriy6.amuka Taaxukucras;
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- €CAM MHOCTPaHHBINA TpakAgaHUH MUAM AUIO Oe3 rpa’kjaHCTBa
Hapymmna TpebosaHusa 3akoHa Pecriydanka Tagxmukucran «O mpa-
BOBOM IT0A0>K€HIY MHOCTPaHHBIX I'pakAaH B Pecriybanka Taaxmk-
1CTaH», TAMOKEHHOIO BaAIOTHOIO 3aKOHOJaTeAbcTBa Pecrrybanmka
Taa>XMKucTaH 1AM MHBIX HOPMATUBHBIX ITPaBOBLIX akToB PecrryO-
auka Tagxmkucras.

B oTnx caygasx pemenne o BplABOpeHUN npuHmumaercs I'ocy-
AapCTBEHHBIM KOMUTETOM HallMOHAa/ABbHOV ©Oe30I1acHOCTM pecItyO-
Aauku ¢ coraacusa l'enmepaasHoro Ilpoxypopa pecrny0aukm, ecan
BBIABOPsEMBIN B HeAEABbHBINI CPOK MOCAe IPUHATHUS PelleHus O
BBIABOPEHN He OOpaTUTC B Cy4 O 3aKOHHOCTU A@HHOTO pellleHN s,
TO OHO IIPUBOAUTCS K MCIIOAHeHUN. Peltenns cyda NpUHMUMaeTCs
II0 YCTaHOBAEHHOMY IIOpAAKY AAsl TIpaxaaH Pecrybamka
Taa>xuKmcTaH.

Munncrepcrso 1octuriumn Pecriybanka Tag>kmkucran He H034-
Hee, YeM 3a gBa Mecslla 40 OKOHYaHIS CPOKa HaKa3aHMs OCYKAeH-
HOI'O MHOCTPAHHOTO I'pa’kJaHMHa, II0AA€XKallero BhIABOPEHNIO 3a
npegeasl Pecriybanka Tagxukucras, mHpOpMUpyeT TeppUTOPUN-
aAbHble OpraHbl 10 MUTPalNy, BHYTPEHHUX e 11 0e30I1aCHOCTH 110
MECTY PacCIIOAOXKEHUS YIPEeXACHNs MAVM OpraHa, VCIIOASIOIIEro
YI0A0BHOE HaKa3aHle, O eTO IPeACTOSIINM OCBOOOXKAEHNI.

Takum oOpaszom B Pecniybamka Tagxukmucran, cyObeKTaMu
IIPUHUMAIOIIUM PellleHNs], SIBASIOTCs OpTaHbl Oe3011aCHOCTH, Opra-
HBI BHYTPEHHIX A€ U CY4,.

Joporue Apys3bsi!

Termeppr oOCTaHOBMMCS Ha BOIPOCaX BbIABOPEHMsI B
OTHOIIIEHNM ANI] V1 Oe’KeHIleB B 3aKOHOAaTeAbCcTBe Pecity0ankm
TaaXuKmcTaH.

Kax Bam m3pectHo PecniyOamxm TagxmkmcraH cBOIO He3aBlU-
CUMOCTH TpuoOpeaa ToAbKO B 1991 rogy. 11 B Tedenun stux 26 aet
3aKOHOJAaTeAbCTBO MOA0AON PecnyOAMKM HaXOAUTCS B IIpoliecce
COBEPIIEeHCTBOBAHNS, IIPUBEACHII B COOTBETCTBUM C MEXXAyHapOA-
HBIMU cTaHAapTaMu. IIpu ®TOM cO0AI0OA€HMIO NPUHIINIIA He BbI-
CBLAKII pEKOMEHAYeTCs yAeAATh IlepBOHavaAbHOE 3HadyeHle, Tak
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KaK OH A€XUT B OCHOBe Mep II0 ODecIledeHNIO MeXXKAyHapOAHOI
I'yMaHUTapPHOM 3alllVThL.

Obsszareanctsa TagkmkmucraHa, Kak ydacTHuKa KonseHnnn
OOH 1951 rosa HaaaraioT OTBeTCTBEHHOCTD 3a COOAI0AeHe ITPUH-
IIMIIa HeBBICBIAKM B OTHOIIEHMM! ANI, UINYIINX ¥ ITOAYYMBIINX
yoexxuie B Tagxxukucrage. 9To 00yCcA0BA€HO, TeM, YTO IPUHITUTI
He BBICBLAKMY, 13A0KeHHbIN B cTrath 33 (1) Konsenniun 1951 roaa
SABASETCs KpaeyroAbHBIM KaMHeM MeXAYHapOAHON  3alllUTEhI
De>KkeH-11eB.

Yaasenne c tepputopun Tasxmkucrana OeskeHIIeB M ANI]
UIIYyINUX yOeXXuIle B KayecTBe aJiMUHMCTPaTUBHOM OTBETCTBEH-
HOCTH MOXKeT IPUMEHSTCS 3a HapyIeHUs IpaBlA IIPO>KMBaHA B
Taaxukucrane (qacts 3 crateu 499 Kogekc 06 agMUHUCTpaTUBHBIX
npaBoHapymeHusix Pecniyoankn Tagxukucran. 34ech 3aKOHHO-
AaTeAb pacKpbIBaeT IIOHATHE «HapYIIeHUs IpaBiA IIPOXKUBaHMS:
«... TO eCTb IpO>KMBaHNUe Oe3 A0OKYMEeHTOB Ha IIpaBa >KIUTeAbCTBa B
Pecriy6aukn TaaXukucTad A Opo>KyBaHue 110 HeAeICTBUTeAb-
HBIM AOKyMeHTaM, HeCO0AI0AeHNs yCTaHOB/AeHHOTO ITOPsIAKa permc-
TpallMM MAU IIPOINCKU. AKOO IepeABV>KeHUs U BbIOOpa MecTo
JKUTeAbCTBA, YKAOHEHME OT Bble3ja 10 MCTeYeHU OIlpeAeAeHHOTO
CpOKa IIpeOBIBaHIA. .. »

A Taxke mporeaypa BHIABOpeHIUsI Oe>XKeHIleB M AN, UITYIITUX
yOexxuIlle, peryAupylorcs IoaokeHuem adsares 2 u 3 yacTu 2 cTa-
b 5 3akoHa Pecriybamku Tagxmkucran «O OexxkeHIax», TAe Ipe-
AyCMaTpUBaeTCs cAeayloniee.

«OpraH HallMOHaABbHOV OezonacHocTu Peciybankn Taaxmkmc-
TaH I10 coraacoBanmio ¢ I'enepaabpHoil mpokypaTypoit Pecrrydankm
TagxykucTad mpuHUMaeT pelleHNs 0 BEIABOPEHUIO ANI] B OTHO-
IIIeHNM KOTOPBIX HPUHATO pelleHns o0 OTKase B perucrpanun
XoJaraiicTBa O IIpeAO0CTaBAeHNN CTaTyca OeKeHIla, yTpaTe 4/1eHOB
X CeMeli, He TIOKMHYBIIVIMI B YCTaHOBAEHHBII CPOK TEPPUTOPUIO
Pecnny6aukn Tagxmkucral, a Tak’kKe OCYIIIeCTBAseT BbIABOPeHIe
AWII, B OTHOIIEHNY KOTOPBIX IIPUHSATO pelrleHye 00 1X BHIABOPeHUN
B CcAydasX, eCAM BBIABOpsieMble B TeueHMe OAHOI HeAeAU IIOCAe
NPUHATUS AAQHHOTO peIleHUs He OOpaTUANCh B BBIIIECTOAIINIA
OpTaH UAU CYA,.
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Taxum obpasom, ocHOBaHUEM AAsl BBIABOPEHNsI Oe>KeHIIeB U
Ay ymymux yoesxnire B PecriyOoanku Tagkukimcras, siBAS€TCS
cAy4yau IIpeKpallleHMsl 3aKOHHBIX OCHOBaHUM AASl AaAbHENIIero
HaXOXKAEHIMSI MMM, a TakXKe 4JAeHaMu ux cemeil B Pecrybanmku
Tazaxukncras 1o mpuYMHe IPUHATIS B OTHOIIEHNI HIUX PeIIeHs
00 OTKa3ze B perucTpalny XogaTalicTsa o IpejocTaBAeHNUN CTaTyca
Oe>keHIla COBMECTHO C YJ€HaMM UX ceMell, KOTopoe He OBLAO
00>kaA0BaHO B YCTAaHOBAEHHBIN CPOK.

Coraacno cratpe 32 Konsennunm OOH 1951 roga «O craryce
Oe>xeHIleB», OeXKeHIIBl He MOTYT OBITh IIOABEPTHYTHI BLICHLAKE
JHaue KaK II0 COOOpa’keHMSAM TOCyAapCTBEHHOI Oe30I1acHOCTI
UAN  OO-IIeCTBEHHOTO Mopsigka. boaee TOro, BBICBLAKA TaKMX
Oe>xeHIleB A0A-)XKHa IIPOM3BOAUTHCSI TOABKO BO VICIIOAHEHUN
peleHnii, BBIHECEHHBIX B CyAeOHOM IIOpsAJKe, 3a VICKAIOYeHNEM
C/Ay4JaeB, KOTAa STOMY IIPeIITCTBYIOT yBaskKITeAbHbIe COOOPasKeHIs
rocyAapCcTBeHHOI De-301IacHOCTH, TAe OeXeHIlaM OyAeT A4aHO IPaBo
IIpeACTaB/A€eHIIsI B CBOe OIIpaBJaHiie 40Ka3aTeAbCTB U 00>KaA0BaHILL
B HaA/AeXalllVX MHCTaHLVSX WA IIepej AUIIOM MAU AUIIAMI,
0c0o00 HazHaYeHHBIMM HaAJAeKaIllMMM MHCTAHIISIMM, a TakKxKe
IIpaBO MMeeT AAs DTOI LeAV CBOMX IIpeAcTaBuTeeit. BaskHo, 4To
TaKM Oe’KeHIlaM JAOAKeH MIPeAOCTaBASIThCS AOCTaTOUHBINI CPOK
AAsI IOAy4eH!s 3aKOHHOTO IIpaBa Ha Bble3J B APYIYIO CTpaHy.

Terepb MOXHO O cO0AI04eHMM BbINIeHA3BaHHOIO BOIIpOCa
B IIPpaBOIIPMMEHUTEAbHON IIPpaKTUKe B Pecriy6anku
Taaxukmcran

B 3aKOHOAaTeAbCTBe PECHy6AI/IKI/I TaA)KI/IKI/ICTaH IPpUMHOUII HE
BBICBIAKI SIBASIETCA OAHVM U3 OCHOBOIIOJAralOmuX ITPMHIIVIIOB
MQ)KAYHaPO,ZI,HOIZ 3alllIThI IIpaB 6e)KeHLIeB.

CwmbIca npuHIINIIA He BBICBLAKM coraacHO Konsennun 1951 roaa
3aKAI04aeTcsa B TOM, UTO: « .../loroBapyBaIOIIecs rocyapcTsa He
OyayT HUKOMM 0Opa3OM BBICBLAATh MAV BO3BpaljaTh Oe>KeHIleB Ha
TpaHUITy CTPaHBI, IAe UX SKU3HIU AU CBOOOAe YIpO>KaeT OIIacCHOCTh
BCAeACTBME UX packl. Peaurnu, rpa’k4aHCTBO, IPUHAAAEKHOCTI K
oIpeAeAeHHO IpyIie UAU MOAUTUIECKUM YOeXKASHUAM».
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[Tpuunmn He BBICBIAKM (non — refoulement) samnperraeT Kakum
Anbo ob6pa3oM BO3BpalllaTh OeKeHIIeB B CTPaHbI UAV TePPUTOPUH,
rAe VX KM3HU MAM CBODOJe Yrpo’KaeT OIacHOCTb BCAEACTBUE UX
pacel, peAnrny, rpa’kAaHcTBa, IPUHAAAEKHOCTH K OIlpejeAeHHOI
COIMaABHOI TPYIIIIe AV HOAUTUYECKUM yOe K AeHMSM.

MO>KHO OTMETHUTD, UTO 3allpelljeHle BBICBIAKI SABASeTCS HeOTb-
€M./1eMOJ1 4acThIO 3aIlpeTa IBITOK U APYTUX BUAOB JKeCTOKOTO 00pa-
meHns B coorseTcTBymy co crarbent 3 Konsennunm OOH nporus
IBITOK OT 1984 roga u crarsu 7 Mexxaynapoanoro Ilakra o rpax-
AAQHCKVIX U HOAUTUYECKNX IIpaBax oT 1966 roaa.

B aeiictByromnieMm 3akoHogateabcTBe Pecriybanku Taaxukucran
AAHHBIN IPUHIUI 3aKperaeH B yactu 1 crateu 14 3akona Pecriy6-
anku Taaxukucrad «O OesxeHIjax», 4To rAacur:

«.../lnta, nmyiye yoexuire, XoAaTaliCTByIOye O IIpU3HaHUN
nx OeKeHIlaMy, yTpaTUBIIINe CTaTyc Oe>keHIja 1AM AUIIIeHHbIe CTa-
Tyca Oe>kKeHIla, He MOTYT OBITh BO3BpallleHbl MAM BBICAAHbBI IIPOTIX
X BOAU Ha TePPUTOPUIO IOCyAapCTBa, IAe UX SKMU3HU AU cBoOOoAe
yIpo>KaeT ONacHOCTM IpecAejOBaHMII IO PacOBBIM IIpM3HaKaM,
PeAUTMO3HBIM yOeXAeHMsM, TPa’kAaHCTBY, IPUHAAAEKHOCTU K
olpeAeAeHHOI COIMaAbHON IPyIIle UAY IOAUTUYECKUM yOexKe-
HILSIM».

Anaans CyAeOHBIX n aAMVHICTPATUBHBIX aea
IIOKa3bplBaeT, 4YTO HpU COOAIOAEHUS IIPMHIIUIIA He BBICBIAKU
HayboAee  pacIpPOCTPaHEHHBIM  BUAOM  aAMMHUCTPATUBHOIO
IIpaBOHAPYIIIEHL, 110 KOTOPBIM BO30Y>KAAIOTCs AeAa B OTHOIIIEeHN
Oe>xeHIleB U AUI] MIyIye yOeXXuIe SBASIOTCS HapylleHue
npasua npeodsBanus B Pecriyoamkm Tagxukmcran. CoraacHo
TpeboBaHmAM 4dacTh 3 craThu 499 Kogekc 00 agMUHUCTPaTUBHBIX
npasoHapymennsaxPecnyoanku TaaxuKucran aAMUHICTPaTUBHO®
B3bICKaHII€ He MO>XKeT MIMeThb CBOeI] 11eAbI0 YHIKeHIe 40CTOMHCTBA
AWIIa, COBEPIINBIIETO alMIHIICTPATUBHOE IIPaBOHaPYILIEeHNe, AN
HpUYMHeHNe 0041 U cTpajaHnii, PU3NYeCcKOro UAV HPaBCTBEHHOTO
3aIyruBaHue, AMCKPYMMHAIINIO AI000TO XapaKTepa 1AM YHIKeH/e
Je/10Be9eCcKOTo AOCTOMHCTBA (PU3MYECKOTO ANIIa.
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Kax nmpasnao, 3a copepimenmne agMUHUCTPAaTUBHOTO IIpaBOHapPy-
meHns 110 3 crateu 499 Kogekc 00 aAMMHUCTPaTUBHBIX IIpaBOHA-
pymenusax Pecriybankm TagXukucran HasHayaeTcsl HaKa3aHlUe B
BlJe aAMUHMICTpaTUBHOTO mTpada U BhIABOPeHNe C TeppUTOpun
PecriyOankm TagXukucras.

Yarmie Bcero ocHOBaHMEM AAs BO3OY>KAeHMs aAMMUHUCTPaTUB-
HOTO AeJa B OTHOIIEHMM AMIla MITYIIUX yOexXuire 1 Oe’KeHIleB
1o yactu 3 crarey 499 Kogekc 06 agMMHUCTpaTUBHBIX ITpaBOHa-
pymenusx Peciydankn TaaXukucras sBASIOTCA HapyllleHe Tpe-
oosanms [Tocranosaenns [Tpasureancrsa Pecriy6ankm Tagxmkic-
taH Ne325 or 26 uioas 2000 roga « O mepeyHe HaceAEHHBIX ITyHK-
T0oB PecrtyOamkn Taa>XuKucTaH, BpeMeHHOe IIPOKIBaHIe B KOTO-
PBIX AMIIaM, UITYIINM yOekuIle, 1 Oe’KeHIlaM Hepas3peleHo».

Kak Tak

B neaom caeayer oTMeTuTh, YTO MHCTUTYT KOHCTUTYIIVIOHHOTO
KOHTpPOAsI B HaIllell CTpaHe KaK Ba’KHeWIINII AeMOKpaTU4eCKIil
VHCTUTYT SIBASIETCSI OTHOCUTEABHO MOAOABIM U pacIlipeHne ero
IIOAHOMOYNI U ITPaBUABHOE er0 (PYHKIIVOHMPOBaHIe, KOHEUHO K€,
BBICTYIIaeT rapaHTOM oOecIiedeHNs co0a10aeHnsa HopMm OCHOBHOTO
3aKOHa CTpaHbl U €r0 HeIIOCPeACTBEHHOIO AEVICTBISL.

B mrore cBoero BRICTYIIA€HM: ITOAB3YSCh, CAydaeM, ITIO3BOAbTE
eme pa3 1o04arogapuTh  OpraHM3aTOPOB B YaCTHOCTHU
Koncrurynmonnen  Cya  Apy>KecTBeHHOTO HaM  TOCyJapcTBa
Typenkoir Pecriybauku 3a paaymiHeii npuem, a Bam yyacrHukam
A€THeMN IIKOABI I103BOAbTE I0XKeAaTh ILA0A0TBOPHON M YCIIEIIHONI
paboTHI.

baaroaapro 3a BHnManme!
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General Information About Refugees in Thailand
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Ban Mae Surin
* Maehongson Province
* 848 refugees

Ban Mae Nai Soi Camp
* Maehongson Province

* 8,016 refugees

Ban Mae La Ma Luang Camp
* Maehongson Province

* 7,866 refugees

Ban Ra Ma Laung Camp
* Maehongson Province

* 7,866 refugees

Ban Mae La Camp
¢ Tak Province

® 21,195 refugees

Ban Umpiem Camp

e Tak Province
® 7,292 refugees
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Ban Nu Po Camp
e Tak Province
* 6,930 refugees

Ban Don Yang Camp

® 1,992 refugees

Ban Tham Hin Camp
e Ratchaburi Province

* 2,862 refugees
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The Number of Refugees in Thailand 2017
Camp UNHCR DOPA
Ban Mai Nai Soi 9,856 8,016
Ban Mae Surin 2,314 848
Ban Mae La Oon 9,560 9,096
Ban Ra Ma Laung 10,695 7,866
Ban Mae La 36,677 21,195
Ban Umpiem 11,608 7,292
Ban Nu Po 10,649 6,930
Ban Don Yang 2,748 1,992
Ban Tham Hin 6,131 2,862
Total 100,238 66,097
Classification of Ethnic

M Keren (82,56)

M Karenni (10,54)

M Bamar (3,47)

M Shan (0,8)

M Mon (0,66)

M Kachin (0,5)

M others (1,47)

M Budhist (26,04)

M Christian (58,24)

M Muslim (8,31)

M Animist (7,41)



Constitutional Justice in Asia

263

Department of Provincial Administration

4

Internal Security Affairs Bureau

4

Border and Displaced Person Affairs Division

Department of Provincial Administration’s expenditure on
refugees

support budget approximately 166,000 USD a year

Employee Salaries
Allowances for government officers

Electricity fees at Mae La and Ban Umpiem camps [Tak
Province]

fuel, equipment etc.
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The Organization of Camp Administration

¢ Adventist Development and Relief Agency :
ADRA

¢ Agency for Technical Cooperation and
Development : ACTED

HANDICAP cap i -
¢ Handicap international
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/"‘V
m j RS * Jesuit Refugee Service : JSR

Jesuit Refugee Service

RIGHT * Right to Play Thailand Foundation
PLAY

e Shanti Volunteer Association : SVA

e Save the Children : STC

Save the Children

- * Women’s Education for Advancement and
f R Empowerment foundation : WEAVE

¢ Ruammit Foundation - DARE

* World Education/Consortium : WE/C

MS * Teipei Overseas Peace Service : TOPS

TAIPE! OVERSEAS PEACE SERVICE
5 TE 3 P FO AR 7
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‘ Health care

[ARC * Teipei Overseas Peace Service : TOPS

American Refugee Committee

K ¢ International Rescue Committee : IRC

INTERNATIONAL

uuuuuuuuu

Malteser
International ®* Malteser International : MI

‘ Consuming Goods ‘

* Catholic Office for Emergency Relief and
Refugees : COERR

E ¢ The Border Consortium: TBC

The Border
Consortium

| Public Utilites

/ ARC * American Refugee Committee : ARC

American Refugee Committee international

‘ Thai Goverment Agencies ‘

d =]
@ * The planned Parenthood Association of
Thailand : PPAT

Planned Parenthood
Association of Thailond

; * Shoklo Malaria Research Unit : SMRU
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Myanmar Refugees returning home
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Return of the pilot group of
ed persons fre- Mvanmar to their home

)

ot Internationa @& @rder Che:
on 2 *ober 2016
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¢ Myanmar: Refugees returning home

¢ This video follows the first group of refugees as they go home
from Nu Po camp near the Thailand-Myanmar border.

¢ https://www.youtube.com/watch?v=hgNoy3k0C6A

Thank you
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THE ECHR AND THE RIGHT TO ASYLUM

Prof. Dr. Rick LAWSON

§1 Introduction

The European Court of Human Rights is a unique institution.
In terms of numbers, no other international tribunal deals with so
many cases. In terms of substance, no other supervisory body has
been able to reach such a degree of sophistication in shaping and
refining human rights standards. In terms of significance, the Court’s
judgments have an impact matched by no other human rights body
— not only on the parties whose disputes are settled in final and
binding rulings, but also on the community of 47 States Parties who
are bound by the European Convention of Human Rights (ECHR)
and who develop their domestic law and practice in a continuous
process of interaction with the highly dynamic jurisprudence of the
Court.

This may appear to be abold claim, but the topic of our conference
—asylum law - offers a compelling illustration of the Court’s role. It
is not an exaggeration to say that the Convention is the essential text
in the area of European asylum law. That is all the more remarkable
if one realises that the Convention itself is silent on the issue of
asylum or even on migration more in general. The protection that
refugees and asylum-seekers derive from the Convention is judge-
made: it is the case-law of the Court that has gradually given shape
and substance to modern European refugee law. The purpose of this
contribution is to analyse the Court’s contribution to this branch of
the law. As we will see, this contribution, developed over a period

Prof.Dr. R.A. Lawson has a chair in European Human Rights Law at the Faculty of Law,
University of Leiden, The Netherlands, where he served as Dean from 2011-2016;
r.a.lawson@law.leidenuniv.nl.
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of more than 30 years, has been rich in terms of numbers, substance,
and impact.

Since this contribution is addressed to a partly non-European
audience, it seems useful to start with a brief sketch of the Convention
itself (§ 2). This will provide at least some context; the reader who
is interested in more detailed background information is referred to
the abundance of academic writing on the European Convention.!
We will then, in § 3, turn our attention to Article 3 ECHR, the
prohibition of torture and other forms of ill-treatment. As we will
see, it is this provision that offers the basis for extensive case-law
in the area of refugee law. In § 4 this case-law will be examined in
more detail, whereas § 5 offers a short outlook.

It is worth mentioning at the outset that this contribution will
focus on asylum, and thus on asylum-seekers and refugees. Other
forms of migration — such as family reunification and labour
migration —are outside the scope of our analysis, and so is trafficking
in human beings. The same applies to the position of immigrants
who are settled in a European country but deported to their country
of origin, for instance following a criminal conviction; they may
claim that such a deportation interferes with their right to respect
for family life (Article 8 ECHR) — but if their claim is not based on
fear for ill-treatment in the receiving country, their situation falls
outside the scope of this contribution.

The last preliminary remark concerns the notion of ‘asylum’
itself. Article 14 of the Universal Declaration of Human Rights
states that “Everyone has the right to seek and to enjoy in other
countries asylum from persecution”. The concept of ‘persecution’
also emerges in the 1951 UN Convention Relating to the Status
of Refugees, according to which a refugee is “any person who ...
owing to well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is

1 See, e.g., P. van Dijk et. al., Theory and Practice of the European Convention on Human Rights
(5" ed., 2018); D.J. Harris et al., Harris, O’'Boyle & Warbrick, Law of the European Convention on
Human Rights (3 ed., 2014); B. Rainey et al., Jacobs, White & Ovey, The European Convention
on Human Rights (7" ed., 2017). On the domestic impact of the ECHR, see R. Blackburn and
J. Polakiewicz (eds.), Fundamental Rights in Europe: The ECHR and Its Member States 1950-2000
(Oxford: Oxford University Press, 2001).
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unable, or owing to such fear, is unwilling to avail himself of the
protection of that country”. The basic obligation under the Refugee
Convention is not to expose refugees to the very threats that they
fled: the principle of non-refoulement. This contribution will not,
however, limit itself to asylum in this classic sense. As will become
clear, we will also take into account the situation of a third-country
national who does not qualify as a refugee but who, if returned
to his or her country of origin, would face a real risk of suffering
serious harm.

§ 2 A Brief Sketch of the European Convention

§ 2.1 The Origins of the Convention

The European Convention on Human Rights came into being
against a troubled background: the atrocities and large-scale
destruction of World War II on the one hand, the emerging Cold
War on the other.

The founders of the United Nations stated their determination
‘to reaffirm faith in fundamental human rights’, but did little in
concrete terms. The UN Charter did not contain detailed references to
human rights, let alone that it provided for an effective enforcement
mechanism. The Universal Declaration of Human Rights filled
this gap only to some extent: it did proclaim a wide range of civil,
political, social, economic and cultural rights, but the participating
states were not prepared to grant legally binding effect to this
document. In Europe, frustration about the slow progress in the
UN joined forces with initiatives for regional integration: various
quarters called for a legally binding text in order to ensure effective
respect for human rights.?

Within the framework of the newly established Council of
Europe work progressed with an impressive speed. On 4 November
1950 the text of the Convention for the Protection of Human Rights and
Fundamental Freedoms was signed in Rome.

2 For adetailed account, see A.W.B. Simpson, Human Rights and the End of Empire (Oxford: Oxford
University Press, 2001) and E. Bates, The Evolution of the European Convention on Human
Rights (Oxford: Oxford University Press, 2010).
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The Preamble to the Convention reflects the determination of
its drafters “to take the first steps for the collective enforcement
of certain of the rights stated in the Universal Declaration”. To
that end, two specific bodies would be set up: the European
Commission of Human Rights and the European Court of Human
Rights. Both bodies would have their seat in Strasbourg, France,
where the headquarters of the Council of Europe are based —
hence the common reference to the ‘Strasbourg organs” and the
‘Strasbourg Court’. The primary function of the Commission and
the Court would be to deal with complaints, lodged either by States
Parties to the Convention or by private individuals. Basically the
Commission’s responsibility would be to review all complaints,
reject unmeritorious ones and identify serious cases; the Court’s
task would be to deliver binding judgments in cases submitted to it.
Given the broad language in which the Convention was drafted, both
organs, and the Court in particular, were to develop authoritative
interpretations of the Convention whilst applying it. For present
purposes it suffices to underline that the powers accorded to the
Commission and the Court were unprecedented in the history of
international law.

The drafters” ambitions were modest — realistic, one might say,
shortly after the War: to limit the Convention to “certain of the
rights stated in the Universal Declaration”. The Convention was to
protect a small number of civil and political rights, from the right
to life and the prohibition of torture to the freedom of expression
and of association. There were no economic and social rights in the
Convention; nor was there a right to enter a country, to stay there
and, if applicable, to enjoy asylum.

The Convention was open to the signature of the members of the
Council of Europe. Following ratifications by ten Member States,
the Convention entered into force on 3 September 1953. Shortly
thereafter, on 18 May 1954, Turkey ratified the Convention. On 5 July
1955, after six states had accepted the right of individual petition,
the European Commission of Human Rights became competent to
deal with individual complaints. The first elections for the Court
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took place on 21 January 1959, after eight states had recognized the
Court’s jurisdiction.

§ 2.2 Procedure

The number of cases brought before the Convention institutions
started to grow in the late 1980s. The increasing case-load led to
a reform of the Convention supervisory machinery. Protocol No.
11 simplified the structure with a view to shortening the length
of proceedings and, at the same time, strengthened the judicial
character of the system. The most prominent feature was that the
existing, part-time Court and Commission were replaced by a
single, full-time Court. Further amendments to the system were
introduced by Protocol No. 14.

The Court is composed of a number of judges equal to that of
the Contracting Parties. Although it does not have all the powers
which domestic courts usually have, the Court is essentially a
judicial organ. That is: it processes cases submitted to it, either by
State Parties (Article 33 ECHR) or by individual victims (Article
34 ECHR).? The Court does not issue statements of its own motion
(unlike the general comments of, for instance, the UN Human
Rights Committee). Nor does it have the power to intervene in a
conflict of its own motion or to prevent violations.

Under the terms of Article 19 and Article 32 § 1 ECHR, the Court’s
mandate is limited to supervising compliance with the European
Convention. This is relevant for present purposes since the Court
cannot review whether the provisions of, for instance, the 1951
Refugee Convention have been correctly applied by the domestic
authorities. *

Articles 34 and 35 of the ECHR set out the various admissibility
requirements. Space does not permit an elaborate discussion of

3 Allreferences are to the current version of the Convention (as amended by Protocol No. 11 which
entered into force 1 November 1998 and Protocol No. 14 which entered into force 1 June 2010),
unless indicated otherwise.

4 On this latter issue see, e.g, I. v. the Netherlands (Application no. 24147/11), admissibility decision
of 18 October 2011, § 43. All judgments and decisions can be found easily through the ' HUDOC’
search engine at the Court’s website, <www.echr.coe.int>. References to these cases follow the
Court’s official guidelines, hence the sometimes seemingly inconsistent use of source names.
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these grounds. Suffice it to say that domestic remedies should be
exhausted before a complaint is lodged in Strasbourg;® that the
complaintshould belodged within sixmonths from the date on which
the final decision was taken;® that the complaint must be addressed
against one or more of the Contracting Parties (and not, for instance,
against a private individual); and that the applicant must claim to
be the victim — there is no actio popularis for individual applicants
and one cannot complain about a provision of national law simply
because one considers, without having been directly affected by it,
that it may contravene the Convention.” Also, by virtue of Article 35
of the ECHR, a case may be rejected if it is “manifestly ill-founded’.
Although this expression suggests that the complaint obviously
has no merits at all, the Strasbourg bodies have always adopted
a very liberal interpretation of this term. Some cases have been
rejected as ‘manifestly ill-founded” only after lengthy deliberations.
In 2010, when Protocol No. 14 entered into force, another ground
for inadmissibility was added: a complaint may be rejected if, in
essence, the applicant did not suffer “a significant disadvantage”.?

For present purposes it is important to note that nationality — or
residence status — is irrelevant for the admissibility of a complaint.
This reflects the broad and inclusive obligation to secure human
rights laid down in Article 1 ECHR: The High Contracting
Parties shall secure to everyone within their jurisdiction the rights
and freedoms defined in Section I of this Convention”. So the
migrant and the undocumented asylum-seeker are as much as
anyone entitled to the enjoyment of the rights and freedoms laid
down in the Convention.

5 But see Akdivar et al. v. Turkey (Application no. 21893/93), judgment of 16 September 1996,
Reports of Judgments and Decisions 1996-1V, §§ 65-77.

6 But see Chitayev and Chitayev v. Russia (Application no. 59334/00), judgment of 18 January 2007,
§§ 117-122.

7 See Klass et al. v. Germany (Application no. 5029/71), judgment of 6 September 1978, Publications
of the European Court of Human Rights, Ser. A, no. 28, § 33, and Burden v. the UK (Application
no. 13378/05), judgment of 29 April 2008, §§ 33-35.

8 The introduction of this new criterion was criticised by NGOs that feared a weakening of the
right to individual petition. For an application see Bazelyuk v. Ukraine (Application no. 47295/08),
decision of 27 March 2012.
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Over 90% of all applications do not survive the admissibility
stage. In the remaining cases, the Court will decide on the merits by
way of ajudgment. Article 46 ECHR provides the binding force and
execution of judgments: “The High Contracting Parties undertake
to abide by the final judgment of the Court in any case to which they
are parties”. At the same time the Court’s powers are limited. The
Court cannot re-open proceedings at national level, strike down laws
which are found to be incompatible with the Convention, or grant a
resident permit. Pursuant to Article 41 of the ECHR, the Court may
(or may not) find one or more violations of the Convention, and, if a
violation is found, award ‘just satisfaction” to the victim. Judgments
will indicate if the decision was reached with unanimity and if not,
how the votes were divided. Judges may add their own concurring
or dissenting opinions to the judgment.

The Committee of Ministers is responsible for supervising
the execution of judgments (Article 46 ECHR). The Committee
will ensure in the first place that payment of any just satisfaction
decided by the Court is made as ordered. Secondly, the Committee
will see to it that individual measures are, where necessary, taken
in order to ensure restitutio in integrum — i.e., that the victim is
put, as far as possible, in the same situation as he or she enjoyed
prior to the violation of the Convention.’ Thirdly, the Committee of
Ministers will examine if general measures are, where necessary,
adopted in order to avoid new similar violations of the Convention
in the future.”” In case the execution of a judgment is hindered by
a problem of interpretation, the Committee may ask the Court to
clarify the meaning of the judgment. It may also bring proceedings
before the Court against a party that refuses to abide by the Court’s
final judgment. "

9 These measures may consist, for instance, of re-opening of proceedings at national level,
granting of a resident permit, striking-out of criminal records.

10 E.g., constitutional, legislative or regulatory amendments, a change in administrative practice or
in case law, publication and/or dissemination of the Court’s judgment.

11 In 2017 the Committee of Ministers made use of this possibility for the first time. In the case of
ligar Mammadov v. Azerbaijan (Application no. 15172/13), judgment of 22 May 2014, the Court
had found that the detention of the applicant, an opposition politician, was in breach of the
Convention. Three years later he was still in prison. See Council of Europe press release, 5
December 2017, Committee of Ministers launches infringement proceedings against Azerbaijan, at
www.coe.int.
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§ 2.3 Further Developments

Leaving substantive developments aside for now, the institutional
growth of the Convention system may be summarised in three
dimensions: more texts, more countries, more cases.

The text of the Convention has changed over the years. So far, no
less than 16 protocols have been added to the Convention. From a
legal point of view, these are separate treaties which require separate
ratification by the parties to the Convention. Amending protocols
require ratification by all parties to the Convention before they enter
into force. Once this has happened, these protocols are incorporated
in the Convention; they are no longer ‘visible’ as separate texts.
Additional protocols enter into force, for those parties that ratified
them, after a certain number of ratifications — usually five or ten.

Six additional protocols (numbers 1, 4, 6, 7, 12 and 13) added
further rights to the Convention. These protocols continue to exist as
separate texts, appended to the Convention, but the rights that they
contain enjoy the same legal status as the rights in the Convention
itself, and all are subject to same supervision mechanism. Some of
these protocols have been widely ratified; others have attracted less
ratifications. A well-known provision, for instance, is Article 1 of
Protocol No. 1, which protects the right to respect for property; in
fact a very large proportion of all cases concerns property rights.
Protocol No. 6, abolishing the death penalty, has been ratified by
all States Parties to the Convention, except for Russia.'”? Of special
interest for current purposes are Article 4 of Protocol 4 which
prohibits collective expulsion of aliens, '* and Article 1 of Protocol 7
which offers procedural safeguards relating to expulsion of aliens. '*

12 When acceding to the Council of Europe (on 28 February 1996), the Russian Federation undertook
to ratify the ECHR as well as its Protocols Nos. 1, 2, 4, 7 and 11 within one year. It did so on 5
May 1998. Russia also undertook to ratify Protocol No. 6 within three years; so far it has not done
s0. See Parliamentary Assembly, Opinion 193 (1996) on Russia’s request for membership of the
Council of Europe.

13 See Conka v. Belgium (Application no. 51564/99), judgment of 5 February 2002, Reports of
Judgments and Decisions 2002-1, and Hirsi Jamaa and Others v. Italy (application no. 27765/09),
judgment of 23 February 2012, Reports of Judgments and Decisions 2012-II.

14 See Ljatifi v. "the former Yugoslav Republic of Macedonia” (Application no. 19017/16), judgment of
17 May 2018.
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The remaining protocols aimed to improve the internal
functioning of the supervision mechanism established by the
Convention, or added some procedural rights to the Convention
Especially Protocol No. 11 is relevant as it caused a major overhaul:
with its entry into force (1 November 1998), a new full-time Court
replaced the old Court and Commission. Protocol No. 14 contained
a set of measures designed to further streamline the procedure
before the Court. Two more protocols are currently in the pipeline.
Protocol No. 15, which will only enter into force once all the States
Parties to the Convention have ratified it, will insert a reference
to the principle of subsidiarity and the doctrine of the margin of
appreciation in the preamble to the Convention. It also reduces
from six to four months the time-limit within which an application
may be made to the Court following the date of a final domestic
decision. On 1 August 2018, Protocol No. 16 to the Convention will
enter into force (in respect of the States which have signed and
ratified it). It will allow the highest courts and tribunals of a State
Party to request the Court to give advisory opinions on questions
of principle relating to the interpretation or application of the rights
and freedoms defined in the Convention or the protocols thereto.

A second trend is that the geographical scope of the Convention
has grown considerably over the years. Membership of the Council
of Europe was relatively stable until 1989. By 1955, as many as 12
states were bound by the Convention. Cyprus was, in 1962, the
fourteenth state to ratify the Convention. Liechtenstein, which
acceded to the Convention 20 years later, was the twenty-first state
to do so. After the collapse of the communist regimes in Central and
Eastern Europe, however, membership of the Council of Europe
grew dramatically. At present (July 2018), the Council of Europe
has 47 members. Each Member State has ratified the Convention
and most of its Protocols."”

A third development to note is a virtual explosion of the number
of applications (the term used in Strasbourg for complaints). It is
not surprising that very few individual complaints were lodged in

15 Up-to-date overviews of all ratifications can be found on the Court’s web site, <www.echr.coe.int>.
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the early years. The Convention was hardly known either by the
public at large or by the legal profession. Arguably, the Convention
was perceived as a solemn statement of common values, not as
a legal tool for use in the court room. Whatever the reasons, the
Commission received only 138 applications in 1955. Ten years later
thenumber had tripled (310 applications) butit was still very modest.
The situation was still comparable in 1975 (466 new complaints)
and even in 1985 (596 new cases). But this stability ended in the
late 1980s. At a time that the Convention became better known in
the existing States Parties, many countries from Central and Eastern
Europe acceded to the Council of Europe and ratified the ECHR.
As a result, the number of applications rose from 1,009 (1988) to
2,037 (1993) to 5,981 (1998) to 27,189 (2003). According to the most
recent data, relating to 2017, the Court allocated 63,350 new cases
to a judicial formation, declared over 70,000 cases inadmissible and
delivered no less than 15,595 judgments.

§3 Article 3 ECHR - some general observations

We will now focus on substance. Article 3 ECHR prohibits torture
and inhuman or degrading treatment or punishment. Unlike most
of the substantive clauses of the Convention, Article 3 makes no
provision for exceptions. No derogation is permissible under Article
15 ECHR: even in the event of a public emergency threatening
the life of the nation the authorities cannot have recourse to ill-
treatment. Consequently, the Court has always taken the position
that the prohibition of Article 3 is absolute and applies irrespective
of the applicant’s conduct. In 2008, the Grand Chamber confirmed
in unequivocal terms that the fight against terrorism cannot justify
recourse to ill-treatment in breach of Article 3 ECHR.!® Likewise,
in “ticking bomb” situations, where the authorities seek to save a
person’s life, they cannot ill-treat a suspect in order to extract
information from him."” In this respect the protection offered by
Article 3 is more far-reaching than that of Article 2, which protects
the right to life.

16 Saadi v. Italy (Application no. 37201/06), judgment of 28 February 2008, Reports of Judgments and
Decisions 2008.

17 Gdfgen v. Germany (Application no. 22978/05), judgment of 30 June 2008, § 69; in essence confirmed
by Grand Chamber judgment of 1 June 2010, Reports of Judgments and Decisions 2010, § 107.
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The Court regards ‘torture’, “inhuman treatment or punishment’
and ‘degrading treatment or punishment’ as distinct concepts.
Treatment qualifies as ‘degrading’” when it is such as to arouse
in its victims feelings of fear, anguish and inferiority capable
of humiliating and debasing them and possibly breaking their
physical or moral resistance, or when it drives the victim to act
against his will or conscience.” But there is a threshold. In order
for a punishment to be ‘degrading’, the suffering or humiliation
involved must go beyond that inevitable element of suffering or
humiliation connected with a given form of legitimate punishment.
More in general, the Court has observed that ill-treatment must
attain a minimum level of severity if it is to fall within the scope of
Article 3. The assessment of this minimum is relative: it depends
on all the circumstances of the case, such as the duration of the
treatment, its physical and mental effects and, in some cases, the
sex, age and state of health of the victim."

Treatment has been held to be ‘inhuman’ because, inter alia, it
was premeditated, was applied for hours at a stretch and caused
either actual bodily injury or intense physical and mental suffering.”
‘Torture’ is reserved for the most serious cases: deliberate inhuman
treatment causing very serious and cruel suffering.”

Cases typically involve allegations of ill-treatment during arrest,
custody or detention.” Around the turn of the century the Court
started to review poor prison conditions under this heading.”
Some recent cases suggest that the Court becomes more generous

18 Tyrer v. the UK (Application no. 5658/72), judgment of 25 April 1978, Publications of the European
Court of Human Rights, Ser. A, no. 26, § 30.

19 See, e.g., Price v. the UK (Application no. 33394/96), judgment of 10 July 2001, Reports of Judgments
and Decisions 2001-VII, § 24.

20 See, e.g., Jalloh v. Germany (Application no. 54810/00), judgment of 11 July 2006, §§ 68-83.

21 See Aksoy v. Turkey (Application no. 21987/93; judgment of 18 December 1996, Reports of
Judgments and Decisions 1996-VII), where the Court for the first time in its history found that
‘torture” had occurred. See also Selmouni v. France (Application no. 25803/94), judgment of 28 July
1999, Reports of Judgments and Decisions 1999-V, § 96.

22 See, e.g., Rehbock v. Slovenia (Application no. 29462/95), judgment of 28 November 2000, Reports
of Judgments and Decisions 2000-XII.

23 See, e.g., Kalashnikov v. Russia (Application no. 47095/99), judgment of 15 July 2002, Reports of
Judgments and Decisions 2002-VI. The leading case is Mursic v. Croatia (Application no. 7334/13),
Grand Chamber judgment of 20 October 2016, Reports of Judgments and Decisions 2016.
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in qualifying situations as ‘degrading’.?* If this trend continues, it
remains to be seen how the slowly expanding scope of Article 3
will be reconciled with the absolute nature of all the elements of the
prohibition enshrined in this provision.

It frequently occurs in cases of alleged ill-treatment that the
facts of the case are disputed. Police officers may deny that they ill-
treated anyone, and there are usually no independent eye-witnesses
who could confirm (or refute) the applicant’s allegations. Against
that background the Court took an important step in the case of
Ribitsch where it reversed the burden of proof: if it can be shown
that injuries were sustained during the applicant’s detention, while
he was entirely under the control of state officials, the state is under
an obligation to provide a plausible explanation of how the injuries
were caused.” A failure to do so will lead the Court to conclude that
a violation of Article 3 has occurred.

Sometimes an individual cannot supply medical evidence in
support of his allegations, for instance, because he spent a long
time in detention and did not have access to a doctor. The Court
may then have insufficient evidence to decide whether there has
been a violation of Article 3 or not. In response to this unsatisfactory
situation, the Court has developed a ‘procedural dimension’ to
Article 3, just as it did in connection to other articles of the ECHR.
Where an individual makes a credible assertion that he has suffered
treatment infringing Article 3 at the hands of the police or other
similar agents of the state, there should be an effective official
investigation. Such investigation should be capable of leading to
the identification and punishment of those responsible. Otherwise,
the Court argued, ‘the general legal prohibition of torture and
inhuman and degrading treatment and punishment would, despite

24 See, e.g., Moisejevs v. Latvia (Application no. 64846/01; judgment of 15 June 2006), where the
applicant, on the days of the trial hearings, had only been given a slice of bread, an onion and
a piece of grilled fish or a meatball by way of lunch. The Court considered that such a meal
was clearly insufficient to meet the body’s functional needs, especially in view of the fact that
the applicant’s participation in the hearings by definition caused him increased psychological
tension. Furthermore, on a number of occasions when returning to the prison in the evening the
applicant had received only a bread roll instead of a full dinner. The Court considered that the
suffering experienced by the applicant had amounted to ‘degrading treatment’.

25 Ribitsch v. Austria (Application no. 18896/91), judgment of 4 December 1995, Publications of the
European Court of Human Rights, Ser. A, no. 336, § 34.
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its fundamental importance ... be ineffective in practice and it
would be possible in some cases for agents of the State to abuse the
rights of those within their control with virtual impunity’.?

§4 Article 3 ECHR and asylum law

§ 4.1 The Soering principle

Article 3is also highly relevant for asylum law. In the leading case
of Soering (1989), the Court accepted in essence that a Contracting
Party may violate this provision if it deports an individual to a
country where he or she faces a real risk of ill-treatment.”

Thisjudgmenthashad avery significantimpact onasylum policies
throughout Europe and the ‘Soering principle’ is often invoked in
Strasbourg. It is therefore useful to discuss the case in some detail.
Mr Soering, a German national, was arrested in the UK. The United
States asked for his extradition under the US-UK extradition treaty,
as he was charged with capital murder in Virginia. It was likely that
Mr Soering, once returned to the US, would be found guilty and
then sentenced to death. In Virginia the average time between the
imposition of the death sentence and its execution is seven years.
Mr Soering argued that to extradite him would violate Article 3 as
he would be subjected to a long period of uncertainty as to his life,
under harsh circumstances. The UK, on the other hand, maintained
that it could not be held responsible for events taking place abroad
and, at any event, there was no certainty that Mr Soering would be
convicted and end up on death row.

It was clear at the outset that the United States, which never
ratified the European Convention, were in no way bound by it.
Under public international law, treaties only bind those States
which are party to it (pacta tertiis nec prosunt nec nocent; see Article 34
of the Vienna Convention on the Law of Treaties). Acts committed
by the US authorities could not, therefore, violate the Convention.

26 Labita v. Italy (Application no. 26772/95), judgment of 6 April 2000, Reports of Judgments and
Decisions 2000-1V, § 131.

27 Soering v. the UK (Application no. 14038/88), judgment of 7 July 1989, Publications of the European
Court of Human Rights, Ser. A, no. 161.
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Neither could the UK under international law be held responsible
for acts of the USA as a third State, the only exception to this rule
being the unusual situation in which a State exercises the power of
direction or control over another State. Finally, the Convention does
not require the Contracting Parties to impose its standards on other
States. As the Court held in Soering, Article 1 of the Convention
“cannot be read as justifying a general principle to the effect that,
notwithstanding its extradition obligations, a Contracting State
may not surrender an individual unless satisfied that the conditions
awaiting him in the country of destination are in full accord with
each of the safeguards of the Convention”.*®

However, this does not entirely exclude State responsibility
under the Convention with respect to events taking place outside
the jurisdiction of the Contracting Parties. In a series of ‘old” cases
the Commission had held that a person’s deportation or extradition
may give rise to an issue under Article 3 of the Convention when
there are serious reasons to believe that the individual will be
subjected, in the receiving state, to treatment seriously violating
the most fundamental values of the Convention. In Soering, the first
such case to reach the Court, this principle was confirmed.

At first sight this may come as a surprise. The right to political
asylum is not contained in either the Convention or its Protocols,
which are silent on the issue of migration. As a result the Contracting
States are free, subject to their treaty obligations, to expel foreigners.
A fortiori they are free to extradite them when extradition treaties
oblige them to do so. Moreover international cooperation in the
fight against crime is obviously the important, and extradition is an
important element of it. The Court acknowledged this expressly in
Soering.

Yet the Court found that the specific importance of preventing
torture justifies an exception to the States’ freedom when treatment
contrary to Article 3 may be expected:

28 Soering, § 86.
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The question remains whether the extradition of a fugitive to another
State where he would be subjected or be likely to be subjected to
torture or to inhuman or degrading treatment or punishment would
itself engage the responsibility of a Contracting State under Article
3. That the abhorrence of torture has such implications is recognised
in Article 3 of the United Nations Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment,
which provides that “no State Party shall ... extradite a person
where there are substantial grounds for believing that he would be
in danger of being subjected to torture”. The fact that a specialised
treaty should spell out in detail a specific obligation attaching to
the prohibition of torture does not mean that an essentially similar
obligation is not already inherent in the general terms of Article 3
of the European Convention. It would hardly be compatible with
the underlying values of the Convention, that “common heritage of
political traditions, ideals, freedom and the rule of law” to which the
Preamble refers, were a Contracting State knowingly to surrender a
fugitive to another State where there were substantial grounds for
believing that he would be in danger of being subjected to torture,
however heinous the crime allegedly committed. Extradition in
such circumstances, while not explicitly referred to in the brief and
general wording of Article 3, would plainly be contrary to the spirit
and intendment of the Article, and in the Court’s view this inherent
obligation not to extradite also extends to cases in which the fugitive
would be faced in the receiving State by a real risk of exposure to
inhuman or degrading treatment or punishment proscribed by that
Article.”

And so the Court adopted its Soering principle: “the decision
by a Contracting State to extradite a fugitive may give rise to an
issue under Article 3, and hence engage the responsibility of that
State under the Convention, where substantial grounds have been
shown for believing that the person concerned, if extradited, faces
a real risk of being subjected to torture or to inhuman or degrading
treatment or punishment in the requesting country”.

29 Soering, § 88.
30 Soering, § 91.
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To avoid misunderstandings the Court added that, although
the establishment of such responsibility involves an assessment
of conditions in the requesting country — in this particular case
the USA - against the standards of Article 3 ECHR, there is no
question of adjudicating on or establishing the responsibility of
the receiving country, whether under general international law,
under the Convention or otherwise. In so far as any liability under
the Convention is or may be incurred, it is liability incurred by the
extraditing Contracting State — i.e. the UK — by reason of its having
taken action which has as a direct consequence the exposure of an
individual to proscribed ill-treatment.

The difference with the scope of the 1951 Refugee Convention
will be clear. The ECHR does not require that the applicant is
“persecuted”, nor do the specific grounds (“for reasons of race,
religion” et cetera) play a separate role. What matters as far as
Strasbourg is concerned, is that there is sufficient ground to believe
that the person concerned, if extradited, faces a real risk of being
subjected to torture or to inhuman or degrading treatment or
punishment.

§ 4.2 Developing the Soering principle

In the years that followed Soering the Court dealt with a large
number of more or less comparable cases. This allowed it to
gradually develop and refine its jurisprudence. In this contribution
we will touch upon a number of interesting developments.

Soering was about extradition. But within two years the Court
accepted that the Soering principle also applies to expulsion cases,
which are in practice much more numerous. The Court came to this
conclusion in the case of Cruz Varas, brought by a Chilean national
who had applied for political asylum in Sweden. Together with
his family he had fled from Chile, which at the time was under
the dictatorship of General Pinochet. Mr Cruz Varas’” application
was rejected and the authorities decided that he had to return to
Chile. Faced with the threat of expulsion, Mr. Cruz Varas applied to
Strasbourg, invoking Article 3 ECHR. Although his case concerned
expulsion as opposed to a decision to extradite, the Court considered
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that the Soering principle also applies to expulsion decisions and a
fortiori to cases of actual expulsion.*

On the merits, the Court did not find that the expulsion of Mr
Cruz Varas was in breach of Article 3. Various factors played a role:
the credibility of his account was open to doubt; the situation in
Chile had improved by the time he applied for asylum; and the
Court attached importance to the fact that the Swedish authorities
had particular knowledge and experience in evaluating asylum
claims by virtue of the large number of Chilean asylum-seekers
who had arrived in Sweden since 1973. The final decision to expel
Mr Cruz Varas was taken after thorough examinations of his case
by the competent authorities.

Despite the actual outcome of this case, it was clear that the Cruz
Varas judgment greatly expanded the scope of the Soering principle.
But within six months the Court took a considerable step back.
In the case of Vilvarajah, it introduced the so-called ‘singled out’
criterion. For a claim to be successful it is not sufficient to point to a
generally poor human rights situation in the receiving country: the
applicant must advance substantial grounds to show that he or she
runs a particular risk.”> Commentators suggested that in doing so
the Court wished to reassure the Contracting States that it would
not impose unreasonable limits on their asylum policies, which
were traditionally seen as belonging to the core of national policies.

Since most asylum-seekers hail from third countries, such as Sri
Lanka, Afghanistan or Somalia, most cases before the Strasbourg
Court concern deportation to these very countries. But it is not
excluded that, in exceptional circumstances, Article 3 is opposed to
the deportation to another State Party to the ECHR. Thus, in the case
of Shamayev the Court ruled that Georgia should not extradite the
applicant (allegedly a Chechen fighter) to Russia. In that connection
the Court pointed to “a new and extremely alarming phenomenon:

31 Cruz Varas v. Sweden (Application no. 15576/89), judgment of 20 March 1991, Publications of the
European Court of Human Rights, Ser. A, no. 201, § 70.

32 Vilvarajah et al. v. the UK (Application no. 13163/87), judgment of 30 October 1991, Publications of
the European Court of Human Rights, Ser. A, no. 215, and refined in Salah Sheekh v. the Netherlands
(Application no. 1948/04), judgment of 11 January 2007, § 148, and NA. v. the UK (Application no.
25904/07), judgment of 17 July 2008, §§ 116-117.
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individuals of Chechen origin who have lodged an application with

the Court are being subjected to persecution and murder”.*

In the case of M.S.S. v. Belgium and Greece, a related issue arose:
is an EU Member State free to return an asylum seeker to another
EU Member State under the so-called Dublin system (pursuant to
which a request for asylum should be processed at the port of first
entry into the EU) if the latter state is known to offer poor reception
facilities and inadequate procedures? The Court answered the
question in the negative and held that Belgium should not have
returned the applicant, an Afghan asylum seeker, to Greece. *

Usually it is argued that the risk of ill-treatment in the receiving
country emanates from intentionally inflicted acts of the public
authorities there. But Article 3 also applies if the threat is posed by
non-state actors and the domestic authorities are unable to afford
the applicant appropriate protection.*

Seeking to extend this case law even further, Article 3 is also
invoked by aliens who are suffering from a serious illness and
who face deportation to a country where the medical facilities are
inferior to those available in the Contracting Party. The Court has
accepted such an argument in rare cases, when it found that the
humanitarian grounds against the removal were compelling, but
it has rejected the overwhelming majority of similar complaints.*

Circumstances may change over time: wars may end, dictators
may fall - or the situation may get worse. Since the Court often needs
several years to process a case, the question becomes relevant how
much weight must be given to any change in circumstances since
an application was introduced in Strasbourg. According to well-

33 Shamayev et al. v. Georgia and Russia (Application no. 36378/02), judgment of 12 April 2005, Reports
of Judgments and Decisions 2005111, § 368.

34 M.S.S. v. Belgium and Greece (Application no. 30696/09), judgment of 21 January 2011, Reports
of Judgments and Decisions 2011-I. See also Tarakhel v. Switzerland (Application no. 29217/12),
judgment of 4 November 2014, Reports of Judgments and Decisions 2014-VI.

35 See H.L.R. v. France (Application no. 24573/94), judgment of 29 April 1997, Reports of Judgments
and Decisions 1997-1III; and N. v. Finland (Application no. 38885/02), judgment of 26 July 2005.

36 D. v. the UK (Application no. 30240/96), judgment of 2 May 1997, Reports of Judgments and
Decisions 1997-1I. The most recent authorities are N. v. the UK (Application no. 26565/05;
judgment of 27 May 2008), where the Grand Chamber emphasized the highly exceptional nature
of the D. case, and Paposhvili v. Belgium (Application no. 41738/10), judgment of 13 December
2016, concerning the deportation of a person suffering from a serious illness to Georgia.
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established case-law, the existence of any risk of ill-treatment must
be assessed primarily with reference to the facts which were known
or ought to have been known to the Contracting State at the time
of expulsion. However, if the applicant has not yet been deported,
the material point in time must be that of the Court’s consideration
of the case. It follows that, although the historical position is of
interest in so far as it may shed light on the current situation and
its likely evolution, it is the present conditions which are decisive.”
This approach may be understandable, but it does make the Court
a bit vulnerable for the claim that is in fact assuming the role of an
asylum court in last resort.

On a final note, it is worth repeating that the protection offered
by Article 3 is absolute and applies to “everyone”, irrespective of
the personal conduct of the person concerned. Accordingly the
Court has insisted that persons suspected of terrorist activities are
protected too, much to the anger of some governments.*®

§ 4.3 Applying the Soering principle to other provisions of the
Convention

What happens if there is a real risk that human rights other than
those covered by Article 3 will be infringed by the receiving State?
Two answers are possible.

According to one view, Article 3 ECHR, and Article 3 alone, would
still be at stake for the extraditing or expelling State. Extradition to a
State where the extradited person would be killed might be contrary
to Article 3, not to Article 2, as the extraditing State would not itself
be responsible for the killing. One could point in this respect to § 88
of Soering, quoted above, in which the Court only refers to Article 3
and speaks of an “inherent obligation” under that specific position.
In this view, a possible infringement by the receiving State of human

37 See Chahal v. the United Kingdom, (Application no. 22414/93), judgment of 15 November 1996,
Reports of Judgments and Decisions 1996-V), § 86, and Hirsi Jamaa and Others v. Italy (application
no. 27765/09), judgment of 23 February 2012, Reports of Judgments and Decisions 2012-11, §
121.

38 Saadiv. Italy (Application no. 37201/06), judgment of 28 February 2008, Reports of Judgments and
Decisions 2008, and Othman (Abu Qatada) v. UK (Application no. 8139/09), judgment of 17 January
2012, Reports of Judgments and Decisions 2012-1.



Constitutional Justice in Asia Prof. Dr. Rick LAWSON

292

rights other than those protected by Articles 2, 3 and possibly 4 may
not be sufficiently serious to come above the threshold of seriousness
required by Article 3. The universal abhorrence of torture and the
fact that Article 3 reflects “an internationally accepted standard” (§
88) justify an exceptionally high level of protection of this provision.
Article 3 of the UN Convention Against Torture contains a similar
obligation not to expose an individual to the danger of being
subjected to torture.

According to another view, to expose an individual to a violation
of any of his rights protected by the Convention could entail the
State’s responsibility under the Convention. Article 1 of the
Convention provides that “the High Contracting Parties shall secure
to everyone within their jurisdiction the rights and freedoms”. If a
State exposes an individual within its jurisdiction to a violation of
one of these rights and freedoms — for example by deporting him
to a country while being aware that he will be held in slavery, or
subjected to a trial that does not meet the standards of Article 6
— then it fails to “secure” the individual’s respective rights under
the Convention. Article 3 is of course an important provision, but
it is not exceptional to the extent that it alone can be relevant in
extradition or expulsion cases. There are no cogent arguments why
Article 3 would include an “inherent” obligation not to extradite,
whereas other provisions would not.

And indeed, in Soering the Court did accept that extradition may
raise an issue under Article 6:

The right to a fair trial in criminal proceedings, as embodied in
Article 6, holds a prominent place in a democratic society (...). The
Court does not exclude that an issue might exceptionally be raised
under Article 6 by an extradition decision in circumstances where
the fugitive has suffered or risks suffering a flagrant denial of a fair
trial in the requesting country. However, the facts of the present
case do not disclose such a risk.”

The Court has consistently repeated this position, although
very few violations have actually been found. Indeed the Court’s

39 Soering, § 113.
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understanding of what constitutes a “flagrant denial of a fair trial”
is quite strict:

forms of unfairness that could amount to a flagrant denial of justice
.... include conviction in absentia with no subsequent possibility to
obtain a fresh determination of the merits of the charge; a trial which
is summary in nature and conducted with a total disregard for the
rights of the defence; detention without any access to an independent
and impartial tribunal to have the legality of the detention reviewed
and deliberate and systematic denial of access to a lawyer, especially
for an individual detained in a foreign country.

In other cases, the Court has also attached importance to the
fact that if a civilian has to appear before a court composed, even
only in part, of members of the armed forces taking orders from
the executive, the guarantees of impartiality and independence are
open to a serious doubt.

However, “flagrant denial of justice” is a stringent test of
unfairness. A flagrant denial of justice goesbeyond mereirregularities
or lack of safeguards in the trial procedures such as might result in
a breach of Article 6 if occurring within the Contracting State itself.
What is required is a breach of the principles of fair trial guaranteed
by Article 6 which is so fundamental as to amount to a nullification,
or destruction of the very essence, of the right guaranteed by that
Article. *

In the Al Nashiri case, where this quote comes from, the Court
actually found that the threshold had been met, partly because
the military commission that would try the applicant did not offer
guarantees of independence of the executive. *

Be that as it may, it is safe to conclude that the “inherent”
obligation not to extradite is not limited to Article 3 ECHR. It would
follow that other provisions of the Convention, such as Articles
8-11 ECHR, could be equally relevant in this connection. But the
possibility to impose restrictions under the second paragraph of
these provisions would of course exist as well.**

40 Al Nashiri v. Poland (Application no. 28761/11), judgment of 24 July 2014, §§ 562-563.
41 Al Nashiri, § 567.

42 See on the — limited — applicability of Article 9 ECHR (freedom of religion) in this context: Z.
and T. v. the United Kingdom - (Application no 27034/05), admissibility decision of 28 February
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§ 4.4 Procedural safeguards

Hand in hand with the elaboration of the Soering principle,
the Strasbourg case-law on the treatment of asylum-seekers has
developed enormously. If immigrants are deprived of their liberty
during the examination of their request for asylum, Article 5
ECHR requires a sound legal basis and the existence of remedies
to challenge the lawfulness of the detention.* The conditions in
the detention centres should meet the requirements of Article 3
ECHR, in terms of both living conditions and appropriate medical
assistance.*

Article 13 of the Convention guarantees the availability at national
level of a remedy to enforce the substance of the Convention rights
and freedoms in whatever form they may happen to be secured. The
effect of that provision is thus to require the provision of a domestic
remedy to deal with the substance of an “arguable complaint” under
the Convention and to grant appropriate relief. In the context of
refugee law this obligation acquires a special dimension given the
irreversible nature of the harm that might occur if the risk of torture
or ill-treatment alleged materialised and the importance which the
Court attaches to Article 3.* So any complaint that expulsion to
another country will expose an individual to treatment prohibited
by Article 3 of the Convention requires close and rigorous scrutiny.
Subject to a certain margin of appreciation left to the States, the
competent body must be able to examine the substance of the
complaint and afford proper reparation. The State may not be
allowed to expel the individual concerned without having examined
the complaints under Article 3 as rigorously as possible. *

Ms. Ljatifi fled Kosovo to the former Yugoslav Republic of
Macedonia, where in 2005 she was granted asylum status. Her
residence permit was extended each year until 2014, when the

2006.

43 See, e.g., Amuur v. France (Application no. 19776/92), judgment of 25 June 1996.

44 See, e.g., S5.D. v. Greece (Application no. 53541/07), judgment of 11 June 2009.

45 See, e.g., Jabari v. Turkey (Application no. 40035/98), judgment of 11 July 2000, Reports of
Judgments and Decisions 2000-VIII

46 See, e.g., M.S.S. v. Belgium and Greece (Application no. 30696/09), judgment of 21 January 2011,
Reports of Judgments and Decisions 2011-I, § 388.
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Ministry of the Interior terminated her asylum status, stating merely
that she was “a risk to [national] security”, and ordered her to leave
the territory within twenty days. The domestic courts upheld that
decision, noting that it was based on a classified document obtained
from the Intelligence Agency. They considered irrelevant the
applicant’s argument that the document had never been disclosed
to her. For the Court, this was a clear breach of Article 1 of Protocol
No. 7 which offers procedural safeguards relating to expulsion of
aliens.*

Finally, in cases concerning the expulsion of asylum seekers,
the Court does not itself examine the actual asylum applications
or verify how the States honour their obligations under the 1951
Refugee Convention. It must be satisfied, though, that the assessment
made by the authorities of the Contracting State is adequate and
sufficiently supported by domestic materials as well as by materials
originating from other reliable and objective sources such as, for
instance, other Contracting or non-Contracting States, agencies of

the United Nations and reputable non-governmental organisations.
48

§ 4.5 Interim measures

A last remark in this connection concerns the use of interim
measures by the Strasbourg Court. Since deportation may entail
irreversible consequences (both in the sense of the anticipated ill-
treatment and in the sense that the applicant may not be able to be
retrieved from the receiving country once the Court has found in his
favour), applicants often ask the Court to prevent their deportation.
Although the Convention does not specify that such interim
measures may be granted, the Court may do so on the basis of Rule
39 of the Rules of Court. The Court will only do so if it is satisfied
that there is an established risk of imminent and irreparable harm.

In the case of Mamatkulov, the Court specified that these interim
measures must be complied with, since the removal of the applicant

47 See Ljatifiv. "the former Yugoslav Republic of Macedonia” (Application no. 19017/16), judgment of
17 May 2018.

48 See, e.g.,, M.E. v. Denmark, (Application no. 58363/10),judgment of 8 July 2014, §§ 47-51 with
further references.
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would undermine the right to individual petition as set out in
Article 34 ECHR.*” In general the Contracting Parties faithfully
comply with these interim measures.

Occasionally, however, countries have been criticised for not
complying with interim measures. In the case of Mannai the
applicant was a Tunisian national who was suspected by the
Italian authorities of involvement in a criminal conspiracy linked
to fundamentalist Islamist groups. He was arrested in Austria in
May 2005 and extradited to Italy in July 2005. In October 2006
he was found guilty and sentenced to approximately five years’
imprisonment. The judgment specified that he was to be deported
from Italy after serving his sentence. On 19 February 2010, at Mr.
Mannai’s request, the Court indicated to the Italian Government,
under Rule 39 of the Rules of Court, that it was advisable for him
not to be deported to Tunisia until further notice. After being
granted a remission, Mr. Mannai finished serving his sentence on
20 February 2010. On the same day, the prefect issued an order for
his deportation. Mr. Mannai was deported to Tunisia on 1 May
2010. In reply to a letter of 3 May 2010 from the Court, the Italian
Government stated that Mr. Mannai had been deported because he
represented a threat to national security.

In finding a breach of Article 34 ECHR, the Court noted that Mr.
Mannai had been deported to a country that was not a party to the
Convention, wherehe claimed thathe would face therisk of treatment
in breach of the Convention. His deportation had therefore at the
very least rendered any finding of a violation of the Convention
meaningless and had irreversibly weakened the level of protection
of the rights set forth in Article 3. The Court also observed that the
respondent Government had not requested the discontinuation
of the Rule 39 interim measure, which they had known to be still
in force. The fact that Mr. Mannai had been removed from Italy’s
jurisdiction therefore constituted a serious obstacle liable to prevent
the Government from discharging their obligations to protect the
his rights and to remedy the consequences of the violations found

49 Mamatkulov and Askarov v. Turkey (Applications nos. 46827/99 and 46951/99), judgment of 4
February 2005, Reports of Judgments and Decisions 2005-1. See also Paladi v. Moldova (Application
no. 39806/05), judgment of 10 March 2009, §§ 86-90.
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by the Court. This situation had hindered Mr. Mannai’s effective
exercise of hisright of individual application. Accordingly, by failing
to comply with the interim measure, Italy had been in breach of its
obligations under Article 34 of the Convention. The Court awarded
an amount of EUR 15,000 in respect of non-pecuniary damage.™

Clearly the course of action adopted by the Italian authorities
in the Mannai case risked undermining the authority of the Court
and the credibility of the European system for the protection of
human rights. This risk was aggravated by the fact that this was
not the first incident of this kind: a similar scenario had already
occurred in three other Italian cases.”’ Against this background
the Secretary General of the Council of Europe issued a public
statement in May 2010 in which he strongly regretted the repeated
expulsions by Italy. The Secretary General underlined that it was
essential that measures taken by the Court, which are recognised
as legally binding for all parties to the European Convention on
Human Rights, were respected by all member states and that failure
to do so risked undermining the system of human rights which is
fundamental for the protection of all European citizens. One month
later the Committee of Ministers adopted a statement in which it
deplored the conduct of the Italian authorities. >

Following these incidents, the issue was solved. Italy resumed
full compliance with interim measures by virtue of Rule 39. In
this respect an important role was played by the Italian Court
of Cassation. In a series of decisions the Court of Cassation
underlined the binding force of interim measures; stated that all
Italian authorities, including judicial authorities, must respect
these measures; and held that justices of the peace should assess
the concrete risks that an irregular immigrant would face in his
country of origin before an expulsion order can be executed. These
judgments were complement by a detailed Circular of the Ministry
of Justice stressing the obligation to respect interim measures under
Rule 39. Finally the relevant judgments of the European Court

50 Mannai v. Italy (Application no. 9961/10), judgment of 27 March 2012.

51 See the cases of Ben Khemais, Trabelsi and Toumi v. Italy (Applications nos. 246/07, 50163/08 and
25716/09).
52 See Interim Resolution CM/ResDH(2010)83.
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were published on the website of the Court of Cassation, with a
translation into Italian on the website of the Ministry of Justice.
% Meanwhile a democratic transition occurred in Tunisia in 2011,
following which the Strasbourg Court found that there was no
longer a risk of treatment contrary to Article 3 in case of expulsion
to this country.>*

§5 Outlook

The Mannai case illustrates that in asylum cases the Court may be
called upon to adjudicate very sensitive issues, sometimes involving
national security considerations and the fight against terrorism. As
we have seen, in such a context the findings of the Strasbourg Court
may be challenged, and support for the Court’s authority becomes
crucial. For this the Court depends not only on the quality of its
own work, but also on the support of the Contracting Parties —
individually and acting together in the Committee of Ministers —
and the domestic authorities, including the judiciary. The aftermath
of the Mannai case shows that each of these actors may contribute in
a very meaningful way.

It is trite to say that the issue of migration continues to
dominate politics, in Europe as much as in the United States
— let alone in the regions where most refugees comes from.
Indeed, politicians in the West sometimes appear to forget that
the overwhelming majority of refugees remain within their own
region. According to UNHCR statistics, of 68,5 million (!) forcibly
displaced individuals worldwide, some 40 million stay within their
own country.” Of those who are compelled to go abroad, most end
up in Turkey, Uganda, Pakistan, Lebanon and Iran. In total some
85% of the world’s displaced persons are hosted in developing
countries. Meanwhile the number of asylum-seekers that managed
to reach the EU, dropped in 2017 with 40% when compared to the
year before.

53 See Resolution CM/ResDH(2015)204, Execution of the judgments of the European Court of Human
Rights in four cases against Italy, Adopted by the Committee of Ministers on 17 November 2015
at the 1240th meeting of the Ministers’ Deputies. These resolutions can be found in the HUDOC
data base too.

54 See the admissibility decisions in Al-Hanchi v. Bosnia and Herzegovina (Application no. 48205/09)
of 15 November 2011, and Ignaoua v. Italy (Application no. 22209/09) of 10 July 2012.

55 See UNHCR, Figures at a glance, at www.unhcr.org.
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Nevertheless, the perceived mass-influx of asylum-seekers
continues to haunt Western politics, feeding the rise of nationalistic
and xenophobic politicians. Various measures are contemplated
and actually taken to ‘push back” asylum-seekers and prevent them
from reaching Europe. Against this troubled background, there are
two cases that stand as a model for the kind of factual issues and
legal questions to reach the Court in the coming years.

The first case is still pending: Ilias and Ahmed v. Hungary. This case
concerns the border-zone detention for 23 days of two Bangladeshi
asylum-seekers as well as their removal from Hungary to Serbia.
The applicants allege in particular that their protracted confinement
in the transit zone in substandard conditions had been inhuman. In
its Chamber judgment the Court took the view that the applicants’
conditions of detention had been satisfactory and that the applicants
had not been more vulnerable than any other adult asylum-seeker
detained at the time. Also taking into account the relatively short
time involved, the Chamber found that the applicants” conditions of
detention had not reached the minimum level of severity necessary
to constitute inhuman treatment under Article 3. The Chamber
found, however, that there had been a violation of Article 13 as
concerned the lack of an effective remedy with which the applicants
could have complained about their conditions of detention.”® At the
request of the Hungarian government the case was referred to the
Grand Chamber, which held a hearing on the case in April 2018.

The second case, Hirsi Jamaa and Others, concerned 24 Somalian
and Eritrean migrants on board three boats travelling from Libya in
an attempt to reach Europe. On 6 May 2009 they were intercepted
at sea by the Italian authorities when the boats were 35 miles
south of Lampedusa. The passengers were transferred to Italian
military vessels and taken to Tripoli. During the journey the Italian
authorities did not tell them where they were being taken, or check
their identity. Once in Tripoli, after a 10-hour voyage, they were
handed over to the Libyan authorities. At a press conference the
Italian Minister of the Interior said that the interception of the

56 Ilias and Ahmed v. Hungary (Application no. 47287/15), judgment of 14 March 2017.



Constitutional Justice in Asia Prof. Dr. Rick LAWSON

300

vessels on the high seas and the return of the migrants to Libya was
in accordance with bilateral agreements with Libya that had come
into force earlier that year, which he said marked an important
turning point in the fight against illegal immigration.

In their application to the Strasbourg Court, Hirsi Jamaa and
his companions invoked various provisions of the Convention —
and won their case.” What matters for present purposes is that the
Court found that the applicants had fallen within the jurisdiction of
Italy for the purposes of Article 1 of the Convention: in the period
between boarding the ships and being handed over to the Libyan
authorities, the applicants had been under the continuous and
exclusive de jure and de facto control of the Italian authorities.

It is along these lines that the Court will have to decide the
many legal questions that will undoubtedly be submitted to it:
responsibility for the conditions in border-zone detention centres;
responsibility for joint operations in the context of EU-agencies such
as Frontex; *® responsibility for ‘disembarkation platforms” created
by the EU in, for instance, Northern African countries; responsibility
for search and rescue missions by both public and private vessels;
responsibility for the use of drones — or the deliberate failure to use
drones — in order to locate migrants who are making their way,
often under extremely hazardous circumstances, to Europe.

X%

Human history is a history of migration. As long as individuals
feel compelled to leave —be it to flee from war, hunger or oppression,
or because they feel that they can improve their quality of life —
they will have to find their way in a new environment. They may
encounter hospitality or hostility. If they are met with fences rather
than flowers, it is the task of the European Court of Human Rights
to ensure that their basic rights are not sacrificed on the altar of
selfishness.

57 Hirsi Jamaa and Others v. Italy (application no. 27765/09), judgment of 23 February 2012, Reports
of Judgments and Decisions 2012-II.

58 See M. Fink, Frontex and Human Rights — Responsibility in ‘Multi-Actor Situations’ under the
ECHR and EU Public Liability Law (PhD thesis Leiden/Vienna, 2017).
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THE STATE’S POSITIVE OBLIGATIONS RELEVANT TO
MIGRANT SMUGGLING IN LIGHT OF CASE LAW OF THE
EUROPEAN COURT OF HUMAN RIHTS

E. P. Olcer’

1. Introduction

This contribution is an adapted and expanded version of a speech
delivered by the author on the 20™ of September 2017 at the Fifth
Summer School of the Association of Asian Constitutional Courts
and Equivalent Institutions (AACC), organized, in its capacity as the
Centre for Training and Human Resources Development under the
Permanent Secretariat of the AACC, by the Turkish Constitutional
Court on the theme of ‘Migration and Refugee Law’ in Ankara,
Turkey, between 17-24 September, 2017.

Within the theme of the Summer School, the contribution focuses
on the question if and if so, how the inherent ‘criminal justice
positive obligations” developed under the European Convention
on Human Rights (ECHR) by the European Court of Human
Rights (ECrtHR), which call for States to realize elevated standards
in providing protection against certain types of crime through the
vehicle of criminal law enforcement, may be extended to victims of
human or migrant smuggling.

Given their general construct, as they have developed in ECrtHR
case law, “victim-centric’ criminal justice positive obligations may
apply with respect to any type of crime equating to a (horizontal)
human rights violation. Case law however also shows that the
ECrtHR is willing to identify particular crime types and or victims

* Associate professor of Criminal and Criminal Procedural Law, Institute of Criminal Law and
Criminology, Faculty of Law Leiden Universty.
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thereof as requiring particularly stringent protection, therewith
giving itself the ability, not only to set exacting standards in
concreto, but also to mark such crime types and the need to protect
against them high on policy agendas, therewith directing Council
of Europe member states to (structurally) increase their criminal
law enforcement efforts in those terrains. The ECrtHR has notably
raised standards in this manner with respect to domestic violence
and discrimination of women and (sexual) offences against minors,
but also in the context of the crime of human trafficking.

Whereas the latter crime phenomenon is often paired, as a related
crime and policy concern, with that of human or migrant smuggling,
differences between the two crime types also result in disparate
narratives in the manner in which they, and victims thereof, are
approached, including in the context of criminal law enforcement.
While human trafficking has become solidly recognized as a crime
type requiring a strong victim-oriented criminal justice response,
not only in the case law of the ECrtHR, but in international and
domestic law at large, acknowledgment of the need for the same
type of protection may be held to be fundamentally weaker in
the case of human or migrant smuggling. That is not to say that
criminal law enforcement efforts against smugglers necessarily lag
behind those oriented on trafficking. States may be highly active in
the prosecution of smugglers where they are able to be. However,
the question may be if, even if criminal justice responses against
smugglers are taking place, there is due attention therein for the
perspective of the victimization of smuggled persons.

Within ECrtHR case law, while there is a growing body of
judgments concerning positive obligations to protect victims of
human trafficking through criminal law enforcement against
perpetrators, no such cases exist (in as far as known to the author),
with respect to human or migrant smuggling. Smuggled persons
do bring complaints against Council of Europe member states at
the ECrtHR, but those complaints regard other human rights issues
than that criminal law enforcement did not take place against the
persons who smuggled them, or did not take place in a particular
manner. Mainly, complaints brought by smuggled persons have to
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do with (collective) expulsion, conditions of detention and other
forms of human rights problematic commonly attached to (irregular)
migration. If smuggled persons are refugees, they likewise rather
complain not about being smuggled (and protected against it via
the criminal law), but about issues related to that status.!

Such concerns may be more acutely pressing and therefore
become the focus of attention in litigation, which may explain the
absence of complaints in ECrtHR case law brought by victims of
smuggling with respect to insufficient criminal law enforcement
against their smugglers. The lack of such case law may also have to
do with the fact that smuggling is ‘consensual’, which may make it
seem counterintuitive for smuggled person to desire prosecution.
Nevertheless, given human rights concerns which may be attached
to smuggling, a lack of awareness, including on the part of the
smuggled person, of (the extent and nature of) victimization in
that regard, may mean that a sufficiently sound perspective is not
only unduly absent in the context of criminal justice thereupon, but
that concrete action in terms of attending to victims needs’, is also
inadequate.

While structural variances in internationally agreed upon policy
approaches to the two crime phenomena may explain differences
in States’” obligations with respect to trafficking and smuggling, not
only in the sphere of criminal law enforcement, but also in relation
to more general duties to provide protection to trafficked versus
smuggled persons, it is argued that the difference in approach
results in particular deficienties in protection from a human rights
perspective in the case of smuggling victims.? As formulated by

1 See for an overview of such case law, the Factsheets “‘Migrants in detention’, ‘Accompanied
migrant minors in detention’, ‘Unaccompanied migrant minors in detention’, ‘Collective
expulsions of aliens” and “Dublin Cases’ of the Court’s Press Unit, last available at https://www.
echr.coe.int/Pages/home.aspx?p=press/factsheets&c=#n1347890855564_pointer, on 3 August
2018. See also generally with regards to human rights of migrants, Reginald Appleyard (Ed.),
The Human Rights of Migrants, Offprint of International Migration Vol. 38 (6) Special Issue
3/2000, Copublished by: International Organization for Migration (IOM), United Nations, last
available at: http://publications.iom.int/system/files/pdf/migrants_human_rights.pdf, on 3
August 2018.

2 See generally, Tom Obokata, Smuggling of Human Beings from a Human Rights Perspective:
Obligations of Non-State and State Actors under International Human Rights Law, (hereafter:
Tom Obokata, Smuggling of Human Beings from a Human Rights Perspective), 17 Int'l J.
Refugee L. 394 (2005). See also in this regard, Theodore Baird, Understanding human
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Obokata, ‘(t)rafficking of human beings is widely regarded as a
human rights issue because of the involuntary manners in which
people are transported and of subsequent exploitation inherent in
the act’, while ‘smuggling may not be treated as such, because it
is characterised merely as facilitation of illegal migration’.> As a
consequence thereof, ‘those smuggled can be regarded as criminals
or their collaborators, and States may place greater emphasis on
immigration control in order to prevent their flow’.* However,
the ‘smuggling of human beings can equally raise human rights
concerns’,” and ‘the distinction between trafficking and smuggling
canundermine the protection of the human rights of those smuggled,
including refugees and asylum Seekers’.®

[Nluminating and conceptualizing various ‘human rights aspects
of smuggling of human beings” by looking at the ‘the causes, process
and consequences of the act’,” Obokata argues that the smuggling
narrative should be ‘redirected” “into a human rights discourse’” and
a ‘rights-based approach’ should be developed to ‘address the act’.’
Therein, for ‘effective action’, various routes and devices should be
utilized within a ‘holistic’ human rights approach, ‘which addresses
multi-faceted aspects of smuggling, including the causes and the
consequences’, and ‘provides a framework for understanding the
nature of the problems intrinsic in smuggling and for seeking
not only legal, but also political, social and economic solutions’."
Obokata includes within that holistic framework, the obligations of
States to provide civil and criminal remedies for victims."

While the latter obligation thus represents only one of various

smuggling as a human rights issue, DIIS Policy Brief, August 2013, (hereafter: Theodore Baird,
Understanding human smuggling as a human rights issue), available at: https://www.diis.
dk/files/media/publications/import/extra/pb2013_understanding_human_smuggling_baird_
webversion_1.pdf.

Tom Obokata, Smuggling of Human Beings from a Human Rights Perspective, p. 395.

Ibid.

Ibid.

Ibid, p. 396.

Ibid, p. 414.

Ibid, p. 395.

Ibid, p. 396.

10 Ibid, p. 414-415.

11 Ibid, p. 405-407 and p. 414. See ibid, p. 414-415 for Obokata’s further proposals in this context.
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mechanisms which can and should be utilized to bring about
necessary increased protection and a whole array of (both
negative) and positive human rights obligations can be operative in
diverse fields of law where smuggled persons are concerned, this
contribution deals only with the particular instrument of criminal
remedies for victims of human and migrant smuggling. Regarding
the criminal justice positive obligations developed in the case law
of the ECrtHR not only as a powerful tool which may be deployed
to provide protection through its own devices, but also as a manner
of galvanizing a broader shift in perspectives on victimization,
the focus here will be limited to the basis which may be found in
that case law for the inclusion of the crime of human or migrant
smuggling in the catalogue of crimes with respect to which Council
of Europe member states may be held to strict(er) standards with
respect to the prevention, investigation, prosecution and sanctioning
of perpetrators, with an eye on victim protection.

Viewing that case law, it is suggested in this contribution that
the victim-centric criminal justice positive obligations framework
developed by the ECrtHR in relation to ‘high priority’ crimes
not only provides a suitable basis to accommodate comparable
protection for victims of human or migrant smuggling, but that
human rights considerations attached to that crime phenomenon
rather also point to a strong need to include its victims under this
type of elevated protection. At the same time, differences between
existing international regulatory and policy frameworks relating
to trafficking and smuggling and the rationale underlying them
also show how it may be more difficult for the ECrtHR to include
the latter crime phenomenon and its victims - at least as a general,
broad, category - under the same type of stringent protection
it is able to require in the context of other (high priority) crimes
types. However, given the current critical situation of smuggled
persons within the global “migration crises’, as well as strong role
of the ECrtHR as a human rights actor, the Court may be said to
be uniquely placed to bring about a necessary paradigm shift with
respect to the protection needs of smuggled persons.
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To that end, this contribution discusses how the ECrtHR has
built up and deploys positive obligations in the particular sphere
of criminal justice, using particular interpretative devices and
doctrines in doing so and how it substantively selects certain types
of crimes as giving rise to strict(er) positive obligations in this
regard (at section 2). Drawing subsequently from ECrtHR case
law regarding criminal justice positive obligations in the context
of human ftrafficking, notably focusing therein on the ECrtHR'’s
landmark judgment in Rantsev v. Cyrpus and Russia’? in that regard,
the contribution further discusses what the bases could be for
similar protection in the case of migrant smuggling, and what
difficulties may arise in negotiating the same type of protection for
victims of the smuggling as opposed to those of trafficking, given
important differences between the two crime types, including
in the manner in which they are approached in (international)
regulatory and policy frameworks (at section 3). Conclusions (at
section 4) will round off with some remarks with respect to the
ability of national Constitutional Courts to pinpoint urgent human
and constitutional rights issues and develop and incentivize their
own national authorities to develop strong protective policies in
domains which may otherwise remain under addressed by other
national and international stakeholders. Constitutional Courts may
do so to independently, at their own national levels, but also be
particularly successful therein in collaborations with other national
and international judicial counterparts, where shared or similar
(regional) problematics may be better resolved through an exchange
of ideas and policies. The ECrtHR model for criminal justice positive
obligations may provide a useful source of inspiration in this
regard, both in a substantive sense, as well as in the “procedural’
manner in which the Court forms law in a highly heterogeneous,
multi-levelled and therewith complex legal domain.

2. Positive obligations in the domain of Criminal Justice,
interpretative devices and doctrines, marking priority crimes

Positive obligations under the ECHR represent a broad and
variable category of duties and standards, which are attached to

12 ECrtHR 7 January 2010, Rantsev v. Cyprus and Russia, Appl. nr.: 25965/04.
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different (types of) human rights and can be operative in diverse
domains of law, thus not only in the sphere of criminal justice.” In
their most basic construct, positive obligations can be contrasted
with negative obligations. Whereas in both cases the addressee of
the obligations is the State,' in the case of the latter, the State is
called to refrain, in the exercise of its powers, from rights violating
actions. In the case of the former, the State is called to take particular
action, in order to ensure that human rights standards are achieved.
Whereas some Convention provisions are (in part) already designed
as a duty to act and thus can be said to already be formulated
‘positively’,”” the ECrtHR has taken an expansive approach to the
Convention, also reading positive obligations into rights which
textually are constructed only in a negative format.

Starting from their first appearance in case law in the late 1960’s
in the Belgian linguistics case,'®’(f)rom the time of that remarkable
decision, the European Court has constantly broadened (...) (the
category of positive obligations: FPO) with the addition of new
elements, to the point where virtually all the standard-setting
provisions of the Convention now have a dual aspect in terms of
their requirements, one negative and the other positive’.”” As such,
the concept of positive obligations under ECrtHR case law is ‘an
essentially judge-made opus or structure’, and at the same time “(...)

13 See generally with regard to positive obligations in the case law of the ECrtHR, Jean-
Frangois Akandji-Kombe, Positive obligations under the European Convention on
Human Rights, A guide to the implementation of the European Convention on Human Rights,
Human rights handbooks (hereafter: J.-F. Akandji-Kombe, Positive obligations under
the ECHR), No. 7, Directorate General of Human Rights, Council of Europe, F-67075
Strasbourg Cedex, Council of Europe, 2007, 1st printing, January 2007, Printed in
Belgium, last available at: https://rm.coe.int/ CoOERMPublicCommonSearchServices/
DisplayDCTMContent?documentId=090000168007ff4d, on 21 July 2018. See also ibid, p. 5 for
Akandji-Kombe’s reference to ‘two important studies on the subject’, namely Frédéric Sudre,
Les obligations positives dans la jurisprudence européenne des droits de ’homme”, Revue
trimestrielle des Droits de I'homme, 1995, pp. 363 ff. and A.R. Mowbray, The developmentof positive
obligations under the European Convention on Human Rights by the European Court of Human
Rights, Hart Publishing, Oxford — Portland Oregon, 2004.

14 See with respect to the issue of the (non-) accountability of non-State actors under human
rights law and the need for re-examination of that position, Tom Obokata, Smuggling of
Human Beings from a Human Rights Perspective, inter alia, p. 403-405.

15 J.-F. Akandji-Kombe, Positive obligations under the ECHR, p. 5.

16 Ibid, p. 5, referring to ECrtHR 23 July 1968, Case ‘Relating to certain aspects of the laws on the use
of languages in education in Belgium’ v. Belgium, Appl. nrs.: 1474/62; 1677/62; 1691/62; 1769/63;
1994/63; and 2126/64.

17 ].-F. Akandji-Kombe, Positive obligations under the ECHR, p. 5-6.
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a major work which has been seen, and rightly so, as a “decisive

weapon’ serving to give effect to the Convention rights’."®

Both of these features render the device of positive obligations
at least sensitive in terms of legality. Thus, according to Akandji-
Kombe, ‘(b)earing in mind that in most cases positive obligations
have the effect of extending the requirements which states have to
satisfy, the question of their legal basis is of major importance”.”
Bound by the “the general principle of attribution, which means that
the Court is not competent to protect rights which do not have their
basis in the Convention’, the ECrtHR has therefore ‘endeavoured
to link every positive obligation to a clause of the Convention”.*
With the legal construct of positive obligations having undergone
evolutions,?! the ECrtHR seemed to have settled on one format,
‘systematically’ basing positive obligations ‘on a combination of
the standard-setting provisions of the European text and Article 1
of that text’.”

That construct is important. According to Akandji-Kombe, in the
first place, art. 1 ECHR (the text of which reads that ‘(t)he High
Contracting Parties shall secure to everyone within their jurisdiction
the rights and freedoms defined in Section I of this Convention’), “is
seen more than ever as the cornerstone of the Convention system,
to the point that it constitutes an independent source of general
obligations - which are also positive obligations - on states’.” In
the second place however, such ‘general obligations” are only
‘quasi-autonomous’: they can be seen as autonomous in that ‘they
arise solely by virtue of Article 1 of the Convention’, but ‘their
observance can be tested only on the occasion of an application
alleging violation of one of the substantive rights secured by the
European Convention’, making them ‘appear context-dependent,
since they will necessarily have to be examined through the lens of
a particular standard’.**

18 Ibid, p. 6.
19 Ibid, p, 7.
20 Tbid, p. 7-8.
21 Tbid, p. 8.
22 Tbid.

23 Tbid, p. 9.
24 Tbid.
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Akandji-Kombe however also points to an ‘even more recent’
tendency on the part of the Court ‘to infer positive obligations
from a combination of standard-setting provisions and the general
principle of the ‘rule of law’ or ‘state governed by the rule of law’,
which the Court regards as ‘one of the fundamental principles
of a democratic society” and as ‘inherent in all the articles of the
Convention’.” According to him, “(i)n view of this affirmation of the
inherent nature of this principle, one may wonder whether we are
not moving towards the autonomy of each provision as regards the
conditions of its internal guarantee’.?

Thus, by constructing a strong and broad basis for positive
obligations in the ECHR, the Court gives itself substantial leeway
to not only multiply member States’” Convention duties (vis-a-vis
those which would appear form the explicit text thereof), but also
to manage and direct the substance of duties in this regard, by
including a wide range of diverse and specific types of obligations
under the heading of the positive. The willingness of the Court to
take such bold steps, within a stance of judicial activism, represents
a first important ingredient in the formula of expansive human
rights protection which positive obligations entail. Not only is the
Court prepared to extensively interpret individual rights so that
they provide broad and varied coverage for (new) human rights
issues (as they arise, as will be discussed below, including in the
sphere of human trafficking), by relying on autonomous principles
underlying the Convention, the Court is able to incorporate
innovative concepts such as that of positive obligations, therewith
adding new dimensions to the human rights guaranteed in the
Convention across the board.

Indeed, the catalogue of positive obligations in ECrtHR case
law, particularly the ‘sum’ thereof as they relate to all domains
of law which can be brought under the scope of the Convention,
is extensive and highly varied. At the same time, as a result of
the Court’s active and expansive policies in this field, the terrain
of positive obligations can be difficult to navigate, also because

25 Ibid.
26 Ibid.
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distinctions between various types of positive (as well as negative)
obligations can be blurry (and overlap).

Typologies of negative and positive obligations may however
be held to be relatively clear(er) in the specific sphere of criminal
justice. An important distinguishing marker in that domain regards
the object of protection, thus the rights bearer. In the ‘classical’
arrangement of roles in the criminal justice human rights relationship
between States and rights bearers, the latter are persons who may be
or are made the subject of criminal law enforcement by the State. In
this relational arrangement, the Convention directs States to respect
both ‘substantive’ and ‘procedural” parameters.

In this context, substantive obligations in the Convention text
can (mainly) be easily framed as negative, in this sense that they
represent prohibitions and restrictions imposed on the State in their
efforts to enforce the criminal law. Such substantive parameters may
relate to (i) behaviours which may (or may not) be criminalized by a
State, (ii) the manner in which criminalizations must be constructed
and (iii) restrictive measures, including the imposition of sanctions
following convictions, which may be imposed. Thus - looking just
at the Convention text, excluding other relevant provisions added
later in Protocols - the State may be restricted from criminalizing
certain behavior as that behavior may fall under a sphere of
freedom protected under the right to respect for private life under
art. 8 ECHR or the freedoms such as those related to expression,
thought, conscience or religion and assembly as guaranteed under
articles 9, 10 and 11 ECHR. The substantive principle of legality
in criminal law, as guaranteed in the non-derogable art. 7 ECHR
may be a little more difficult to classify as giving rise to ‘negative’
or ‘positive” obligations, in that it also entails quality standards
for legal bases for criminalizations, but the prescripts thereof are
traditionally formulated in a negative sense, in that there can be
no crime or punishment without prior, clear prohibition by law,
while judges are directed to not overstep via over-extensive
interpretation. Articles such as 3 (prohibiting ill-treatment and
torture) and 8 ECHR likewise negatively direct to refrain from acts
violating the rights protected by those provisions in the course of
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the application of criminal procedural investigative methods, as art.
5 ECHR (guaranteeing the right to liberty and security) prohibits
the application of measures entailing deprivations of liberty unless
under substantive conditions prescribed in that provision. Art. 3
and art. 4 ECHR (protecting against slavery and servitude), prohibit
the application of sanctions offensive to the rights contained
therein, while art. 2 ECHR restricts States in terms of the construct
of absolute life sentences and, in combination with the pertinent
provisions in later Protocols to the Convention, excludes the death
penalty as a possible sanction.

Procedural obligations pertinent to criminal justice can be more
difficult to classify in terms of the positive/negative dichotomy, as
(aspects thereof) thereof may be construed as representing both
types. Thus, in the context of art. 5 ECHR, in deprivations of liberty
relating to criminal law enforcement, States must comply with
certain procedural standards which may be equated with directives
to refrain from applying such measures unless those standards are
met, but may also be understood as duties of diligence imposed
upon States to - within minimum guarantees, but in as far as possible
- to achieve procedural integrity in the process of application. In the
same manner, obligations flowing forth from the right to a fair trial
in art. 6 ECHR, may be depicted in both a negative and positive
light. While the unqualified right to a fair trial can be understood as
a dictate to not conduct criminal proceedings in an unfair manner,
the (many) diverse obligations contained in that provision may
also be read as relative quality standards, which have no absolute
ceilings, but must be evaluated together in light of the “fairness as a
whole’ standard, meaning that States must actively aspire to comply
with diverse fairness dictates, without clear negative boundaries
always being set in that regard.

Turning then to the ‘victim-centric’ positive obligations case
law meant here, the rights bearer is not the object of criminal law
enforcement, but is the victim of a crime, which may correspond to
a human rights violation. The relationship between the State and the
rights bearer is thus entirely different in this context: here the State
does not seek to impose the criminal law against the rights bearer,
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butis obliged to enforce the criminal law for the purpose of his or her
protection. A further innovative aspect of such positive obligations
- and second important distinguishing marker - relates to the fact
that the crime at issue need not be committed (‘vertically’) by or
on behalf of the State, but may also be committed ‘horizontally’,
thus by a non-State actor. As the norm addressee of the ECHR is
the State, horizontal violations require a further construct to engage
responsibility of the State, and victim-centric positive obligations
fill that “attribution void’.

A second important step in the development of victim-centric
positive obligations was thus the recognition on the part of the
Court that States have obligations not only with respect to acts
or omissions of their own agents, but also with respect to those
of others. While such positive obligations are attached to (and
are coloured by) diverse rights (including via their ‘gravity’), the
Court maintains a general framework when it comes to the context
of criminal justice. Thus, with respect to all Convention rights to
which positive obligations have been attached in case law (such as
the right to life in art. 2 ECHR, the prohibition of ill treatment and
torture in art. 3 ECHR, the right to respect for private life in art.
8 ECHR, the freedoms of expression and assembly in respectively
articles 10 and 11 ECHR, (in conjunction with other provisions), the
prohibition of discrimination in art. 14 ECHR, and of course, the
prohibition against slavery and servitude in art. 4 ECHR), a set of
the same basic principles apply.

In over-arching form, these are that: “although the essential object
of many provisions of the Convention is to protect the individual
against arbitrary interference by public authorities, there may in
addition be positive obligations inherent in an effective respect of the
rights concerned’.” Thus, in relation to diverse Convention rights,
the Court holds that ‘the genuine and effective exercise” thereof
‘does not depend merely on the State’s duty not to interfere, but
may require positive measures of protection, even in the sphere of
relations between individuals’,®® so that “(i)n certain cases, the State

27 ECrtHR 18 June 2002, Oneryildiz v. Turkey, Appl. nr.: 48939/99, par. 144.
28 ECrtHR 12 September 2011, Palomo Sdnchez e.a. v. Spain, Appl. nrs.: 28955/06, 28957/06,
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has a positive obligation to protect (...), even against interference by
private persons (...)".*

As for the content of victim-centric positive obligations, these
are divided by the Court in two types, namely the substantive and
the procedural. In their substantive aspect, positive obligations
can be further distinguished in two types of duties. In the first
place, under their duty to safeguard the rights of those within
their jurisdiction, States are required to put in place ‘effective
criminal law provisions to deter the commission of offences
against the person backed up by law enforcement machinery for
the prevention, suppression and punishment of breaches of such
provisions’,* thus also to have adequate operational, organic and
institutional abilities available. In the second place, this duty can
also imply “in appropriate circumstances, a positive obligation on
the authorities to take preventive operational measures to protect
an individual (...) from the criminal acts of another individual’.*' In
the first variant, a substantive violation may occur where a State has
not guaranteed adequate protection in that certain behavior is not
adequately criminalized or enforcement thereof is not guaranteed
in the abstract. In the second variant, the substantive obligation is to
actually to prevent a concrete crime from occurring.

In their procedural aspect, positive obligations entail the duty to
effectively respond to horizontal human rights violations through
the provision of remedies. This duty does not necessarily have to
constitute a criminal justice response for all types of horizontal
violations, as other types of remedies, such as administrative, civil
or disciplinary may be adequate.”> For some types of horizontal

28959/06, 28964/06, 28389/06 and 28961/06, par. 59 (this judgment concerns a civil case relating
to dismissal by way of reprisal for belonging to a trade union and publications in the union’s
newsletter, thus in relation to articles 10 and 11 ECHR, ibid, par. 3).

29 Tbid.

30 Rantsev v. Cyprus and Russia, par. 218.

31 Ibid.

32 In the context of medical malpractice, the Court has held that (...) if the infringement of the
right to life or to physical integrity is not caused intentionally, the positive obligation imposed
by Article 2 to set up an effective judicial system does not necessarily require the provision of
a criminal-law remedy in every case’ and that (i) n the specific sphere of medical negligence,
‘the obligation may for instance also be satisfied if the legal system affords victims a remedy
in the civil courts, either alone or in conjunction with a remedy in the criminal courts, enabling
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violations however, only a criminal justice response will suffice.
Where a criminal response is required, effectiveness requirements
can apply to the entire chain of enforcement. As such, shortcomings
may lie in the investigation of a crime, which may have been flawed
in that insufficient efforts were factually made or could not lead to
adequate results because of legal issues, such as the unavailability of
investigative competencies.*® Shortcomings may also relate to (the
quality) of a prosecutorial decision.* In both cases, thus with respect
to the effectiveness of investigations and prosecutorial decisions,
in the event of cross-border cases, more than one member state
can be called to exercise (extra-territorial) jurisdiction, including
the obligation to co-operate and provide mutual legal assistance.®

any liability of the doctors concerned to be established and any appropriate civil redress, such
as an order for damages and for the publication of the decision, to be obtained. Disciplinary
measures may also be envisaged’ (...)", ECrtHR 8 July 2004, Vo. v. France, Appl. nr.: 53924/00,
par. 90. See however more recent judgments in the medical field, in which the Court has found
violations due to the inadequacy of a criminal justice response, ECrtHR 9 April 2013, Sentiirk
and Sentiirk v. Turkey, Appl. nr.: 13423/09 and ECrtHR 30 August 2016, Aydogdu v. Turkey, Appl.
nr. 40448/06.

33 See ECrtHR 12 December 2008, K.U. v. Finland, Appl. nr.: 2872/02, in which the applicant
complained that at the time of an invasion of his private life, no effective remedy existed under
Finnish law to ‘reveal the identity of the person who had put a defamatory advertisement on
the Internet in his name’ (ibid, par. 35). In that case, ‘at the time, the operator of the Internet
server could not be ordered to provide information identifying the offender’ (ibid, par. 46),
because no such investigative power existed. The Court found in this case that ‘(a)n effective
investigation could never be launched because of an overriding requirement of confidentiality’,
ibid, par. 49. While the Court considered that ‘freedom of expression and confidentiality of
communications are primary considerations and users of telecommunications and Internet
services must have a guarantee that their own privacy and freedom of expression will be
respected’, it also held that such guarantee cannot be absolute and must yield on occasion
to other legitimate imperatives, such as the prevention of disorder or crime or the protection
of the rights and freedoms of others’, finding that it had been ‘the task of the legislator to
provide the framework for reconciling the various claims which compete for protection in this
context’, ibid. As such a framework was not in place at the material time, Finland had not been
able to discharge its positive obligations with respect to the applicant, ibid.

34 See for an illustration, ECrtHR 10 January 2012, Biser Kostov v. Bulgaria, Appl. nr.: 32662/06,
in which the Court, ‘while acknowledging the fact that the prosecutor has a certain discretion
when assessing the evidence and deciding whether to bring an accused to trial’, considered
that ‘in the particular circumstances of the instant case, by discontinuing the criminal
proceedings on four occasions with identical reasons despite court findings which disproved
the prosecutor’s position and even explicitly stated that there was sufficient evidence to bring
the accused to trial, the prosecution authorities failed to act diligently and also unjustifiably
delayed the proceedings’, ibid, par. 83. See also, with respect to prosecutorial decisions in
criminal proceedings in multiple states and the effect of decisions of authorities of one state
on prosecutorial possibilities in another: ECrtHR 22 May 2014, Gray v. Germany, Appl. nr.:
49278/09.

35 See in that regard Rantsev and Cyprus v. Russia, to be discussed below and the pending
judgment of the Grand Chamber in Giizelyurtlu e.a. v. Cyprus and Turkey, Appl. nr. 36925/07.
See for the chamber judgment in that last case: ECrtHR 4 April 2017, Giizelyurtlu e.a. v. Cyprus
and Turkey, Appl. nr.: 36925/07.
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An effective response under procedural positive obligations may
finally also extend to the duty to select sufficiently serious charges
in prosecution and conviction and to impose adequate sanctions,
properly reflecting the gravity of the human rights violation.*

Both in their substantive and procedural aspects, positive
obligations clearly can pose high standards and present member
starts with great difficulties, if unchecked. In that light, while
maintaining a protective approach, the Court at the same time
recognizes their expansive nature and the difficulties their open-
ended structure can bring with them. As such, the Court also
holds generally that ‘the scope of any positive obligation must
be interpreted in a way which does not impose an impossible or
disproportionate burden on the authorities, bearing in mind the
difficulties in policing modern societies, the unpredictability of
human conduct and the operational choices which must be made in
terms of priorities and resources’.” Thus, in the context of the right
to life, ‘(n)ot every claimed risk to life can entail for the authorities
a Convention requirement to take operational measures to prevent
that risk from materializing. For the Court to find a violation of
the positive obligation to protect life, it must be established that
the authorities knew or ought to have known at the time of the
existence of a real and immediate risk to the life of an identified
individual from the criminal acts of a third party and that they
failed to take measures within the scope of their powers which,
judged reasonably, might have been expected to avoid that risk’.?®

Furthermore, the duty to enforce the criminal law from the
viewpoint of the protection of victims of crime must be balanced
against the obligations (both negative and positive), such as those
enumerated above, relating to the rights of persons against whom
the criminal law is enforced (thus the suspects or perpetrators of
the crimes). As such, in the delineation and evaluation of positive
obligations, ‘(a)nother relevant consideration is the need to ensure

36 See in that light, ECrtHR 30 November 2004, Oneryildiz v. Turkey, Appl. nr.: 48939/99 and
ECrtHR 1 June 2010, Gifgen v. Germany, Appl. nr.: 22978/05.

37 Rantsev v. Cyprus and Russia, par. 219.
38 Ibid.
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that the police exercise their powers to control and prevent crime in
a manner which fully respects the due process and other guarantees
which legitimately place restraints on the scope of their action to
investigate crime and bring offenders to justice, including the
guarantees contained in Articles 5 and 8 of the Convention’.*

It may be evident further that a duty to act is intrinsically less easy
to clearly circumscribe than a duty to refrain from certain behavior.
As a result, positive obligations indeed necessarily represent more
‘open-ended” and therewith broader norms than negative variants.
Thus, the ‘casuistic’ character of ECrtHR case law generally, which
results from the strong influence exercised by the concrete legal
and factual context of individual cases, can be further compounded
in the context of positive obligations, in the appraisal of which a
great number of variables may be operative. Testing in the sphere
of positive obligations can therewith be intricate, the Court in this
regard decidedly maintaining an open framework: ’(i)n determining
whether or not a positive obligation exists, regard must be had to
the fair balance that has to be struck between the general interest
of the community and the interests of the individual, the search for
which is inherent throughout the Convention’.* Importantly, the
Court also refers in this context to the connection between the scope
of positive obligations (and the evaluation of national performance)
and domestic circumstance, holding that scope ‘will inevitably vary,
having regard to the diversity of situations obtaining in Contracting
States, the difficulties involved in policing modern societies and the
choices which must be made in terms of priorities and resources’.*!

A third important aspect of positive obligations case law reveals
itself here, namely the sensitivity of the Court to diversity and
variability, not only in the concrete scenario of a certain case, but
also within the highly heterogeneous landscape of the forty-seven
member states which fall under its supervisory jurisdiction. The
Court’s reference to diversity in the sphere of positive obligations

39 ECrtHR 28 October 1998, Osman v. The United Kingdom, Appl. nr.: 23452/94, par. 116.

40 ECrtHR 16 March 2000, Ozgiir Giindem v. Turkey, Appl. nr.: 23144/93, par. 43 (this judgment
also relates to the freedom of expression, ibid, par. 1).
41 Ozgiir Giindem v. Turkey, par. 43.
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reflects a broader interpretative stance it takes at large in its case
law, which in turn represents a fourth important aspect of positive
obligations case law, namely that in this context, the Court also
deploys particular (self-developed) interpretative devices and
mechanisms it utilizes more generally to navigate open and complex
terrains.

Suchinstrumentsincludethedevicesastheprincipleofsubsidiarity
and the margin of appreciation and “best” or ‘better-placed” doctrines,
which generally allow the Court to take local circumstances in due
consideration and or defer to choices of national authorities. While
these devices are particular mirrored in the Court’s nod to diversity
in the context of its general principles on positive obligations, other
interpretative tools in the ECrtHR’s arsenal also play a fundamental
role in manner in which the Court is able to manage its case law
in this regard. Amongst those is the interpretative maxim that “(t)
he Convention (...) cannot be interpreted in a vacuum and should
as far as possible be interpreted in harmony with other rules of
international law concerning the international protection of human
rights (...)" and that “(i)ndeed, as follows from Article 31 § 3 (c) of
the 1969 Vienna Convention on the Law of Treaties, the Convention
should as far as possible be interpreted in harmony with other rules
of international law of which it forms part, including those relating
to the international protection of human rights’.*? In the context
of positive obligations, particularly where the Court seeks to take
(bold) new steps, either to expand the scope of an individual right
to include a new situation under human rights protection, or more
generally to extend the reach of a positive obligation, support from
other international (and sometimes national) sources may work to
fortify and legitimize the Court’s choices. The Court’s readiness
further to consider evidence from a variety of (international,
governmental and non-governmental sources), particularly with
respect to the realities of (crime) issues and broader patterns which
may exist in the systems of member states, increases its ability to
appraise potential shortcomings more concretely. Likewise, other
general interpretative devices, such as the ‘consensus method’,

42 ECrtHR 4 April 2018, Correia de Matos v. Portugal, Appl.nr: 56402/12, par. 134.
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use of comparative analysis, and its methodology of “practical
and effective (thus not theoretical and illusory)” and ‘dynamic and
evolutive’ interpretation of the Convention as a ‘living instrument’,
allow the Court an eye for detail (and diversity) necessary to track
the realities of current situations, establish common European
opinion thereupon and assess the capabilities of member states at
particular times, so that it may determine the proper parameters for
and reasonableness of standards to be set.

Finally, a fifth important aspect of the general anatomy of
criminal justice positive obligations lies in another interpretative
framework which the Court utilizes in their application, namely
that of variance in accordance with the gravity of the human rights
violation (equating to the gravity of the crime) and or the features
of the victim rights bearer. This mechanism is deployed by the
Court in a general sense, in the course of ‘normal” appraisals of the
extent of positive obligations in concrete cases, given the horizontal
violation at issue and the type of victim involved. In doing so, the
Court concretely determines the scope of duties in areas where the
existence of positive obligations has already been recognized in the
abstract. Evaluations in this sense can lead to the outcome in certain
cases, that - as mentioned above - a criminal justice response was not
required and that another type of remedy was sufficient. In other
cases, variance can bring with it that, although a criminal justice
response would generally be required, a State in concreto cannot be
held to not have complied with its positive obligations, in light of
the specific horizontal violation at issue.*® Contrarily, the ‘variance
tool” can also lead to the outcome that positive obligations may be
particularly stringent. It is in this manner that the ECrtHR can, as
mentioned in the introduction, identify certain types of crimes or
types as particularly grievous and therewith require protection,
which can be held to be elevated, even under the ‘normal’ framework
of victim-centric positive obligations.

Generally speaking, thus in case law at large, regarding both
positive and negative obligations, as well as persons who are the

43 See for illustrations in which the Court has applied a framework of variance in this regard,
ECrtHR 12 November 2013, Soderman v. Sweden, Appl. nr.: 5786/08 and ECrtHR 31 March 2016,
A. B.and C. v. Latvia, Appl. nr.: 30808/11.
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victims of crime or those against whom criminal law enforcement
takes place, minors represent an important category who are
structurally identified as rights bearers to be provided with
increased protection. Victim-centric positive obligations case law
clearly shows the set inclination of the Court in this regard. Thus,
elevated protection in the sense meant here will be at issue generally
where crimes against children are concerned. Duties can become
more stringent with respect to all variants of positive obligations.
Thus, in K.U. v. Finland mentioned above, the Court held that “(w)
here the physical and moral welfare of a child is threatened, such
injunction assumes even greater importance. The Court notes in this
connection that sexual abuse is unquestionably an abhorrent type of
wrongdoing, with debilitating effects on its victims. Children and
other vulnerable individuals are entitled to State protection, in the
form of effective deterrence, from such grave types of interference
with essential aspects of their private lives (...)".** In Soderman v.
Sweden, in which the applicant complained that her stepfather had
been acquitted of sexual molestation because of the construct of the
pertinent provision under Swedish law,* the Court held that ‘(i)n
respect of children, who are particularly vulnerable, the measures
applied by the State to protect them against acts of violence falling
within the scope of Articles 3 and 8 should be effective and include
reasonable steps to prevent ill-treatment of which the authorities
had, or ought to have had, knowledge and effective deterrence
against such serious breaches of personal integrity (...)’, that “(s)
uch measures must be aimed at ensuring respect for human dignity
and protecting the best interests of the child (...).* Here again,
the gravity of the horizontal violation at issue will create variance
in the strictness of the positive obligation: ‘regarding (...) serious
acts such as rape and sexual abuse of children, where fundamental
values and essential aspects of private life are at stake, it falls upon
the member States to ensure that efficient criminal-law provisions
are in place (...)"."

44 K.U.v. Finland, par. 46.

45 Séderman v. Sweden, par. 60.
46 Ibid, par. 81.

47 1bid, par. 82.
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Outside the sphere of minors, the Court can however also ‘mark’
certain types of crime as particularly serious and, demanding strict
protection in such spheres, can create a momentum in Europe
to regard them as high priorities and increase law enforcement
efforts. Clear examples of crime phenomena with regards to which
the Court has emphasized duties are to be found in the context of
not only (sexual) offences against children, but also with respect
to domestic violence (and discrimination) against women* and
human trafficking.

The question then is, how does the Court select particular types
of crimes for this type of strict scrutiny? In his concurring opinion
attached to the Court’s judgment in Soderman v. Sweden, Judge
Pinto de Albuquerque provides a basis for an answer. Remarking
in that opinion that “(o)bligations to criminalise are not new under
the Convention’, that the Court ‘has already considered that rape,
forced labour, wilful attack on the physical integrity of a person,
human trafficking and the disclosure of certain confidential items
of information must be criminalised, but negligent violations of
the right to life and physical integrity must not’, and that ‘(w)ith
regard to children, the Court has established the principle that any
wilful offence against the physical and moral welfare of children
should be criminalized and punished with a deterrent penalty’, he
marks the offence of child pornography as ‘certainly’ being among
those, ‘having regard to its serious ethical censurability and to its
reprehensibility under international customary and treaty law’.
In that regard, he refers to the prolific activity on the part of the
international and national legislative community in this context,
citing such sources which create an obligation to criminalize
this offence, including instruments of the United Nations, the
International Labour Organisation, the Council of Europe, the
European Union, as well as to the fact that in Europe, forty-one
countries have criminalized child pornography, while in the United
States, a pertinent criminalization exists both at the federal level as
well in all fifty States.

48 See the Court’s landmark judgment in that regard in ECrtHR 9 June 2009, Opuz v. Turkey,
Appl. nr.: 33401/02 and more recently, ECrtHR 23 May 2017, Balsan v. Romania, Appl. nr.:
49645/09.
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As such, he concludes that “(i)n view of this broad consensus
and constant practice, the criminalization of child pornography,
namely, any representation, by whatever means, of a child engaged
in real or simulated explicit sexual activities or any representation
of the sexual parts of a child for primarily sexual purposes, is now
part of international customary law, binding on all States’.

Thus, the explanation which Judge Pinto de Albuquerque offers
as to which crimes can rank high on stringent protection lists is
are those which intrinsically represent grievous human rights
violations, particularly if a strong (international) consensus already
exists with respect to increased action. If such a basis is already in
place, the ECrtHR can propel and catalyze protection incentives
further, by binding member states to further to such consensus
through the status and force of its case law.

As for the manner in which the ECrtHR can clearly communicate
to member states that a particular crime phenomenon is to be
brought under elevated protection, besides seeking reinforcement
in other (international) sources, the Court can use various
further devices in this regard, next to its foremost instrument of
establishing violations in certain scenario’s, therewith rejecting the
performance of a member state in a particular case as insufficient.
Amongst these is the reasoning it uses in judgments in which it
(first) identifies a particular crime as requiring increased criminal
law enforcement efforts. While strong reasoning in the context of
operational outcome can send a clear message by itself, the Court
can also underscore its message with further particularly powerful
missives. In Opuz v. Turkey, the ECrtHR clearly framed its policy
with respect to domestic violence and discrimination against
women by remarking that, ‘before embarking upon’ the concrete
issues in that case, it wished to ‘stress that the issue of domestic
violence, which can take various forms ranging from physical to
psychological violence or verbal abuse, cannot be confined to the
circumstances of the present case’, that ‘(i)t is a general problem
which concerns all member States and which does not always
surface since it often takes place within personal relationships or
closed circuits and it is not only women who are affected” and that
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‘(a)ccordingly’, it would ‘bear in mind the gravity of the problem at
issue when examining the present case’.*” Addressing not only the
respondent, but also all other Council of Europe member states in
this manner, the Court made clear that the Opuz judgment should
be regarded by all as a basis for a shift in both policy and action. In
Bilsan v. Romania, the Court underlined its judgment in that case
through reference to a formula it commonly deploys when electing
to make a strong human rights decision, namely that “under Article
19 of the Convention and under the principle that the Convention
is intended to guarantee not theoretical or illusory, but practical
and effective rights, the Court has to ensure that a State’s obligation
to protect the rights of those under its jurisdiction is adequately
discharged (...)".*°

Again, as mentioned above, the Court’s willingness to accept
evidence of broader patterns of shortcomings in the systems of
diverse member states, provided by various types of actors, can also
demonstrate the gravity of its message. In A. v. Croatia, the Court
reflected how ithad held in Opuz v. Turkey, that‘(w)here an applicant
produces prima facie evidence that the effect of a measure or practice
discriminatory, the burden of proof will shift on to the respondent
State, to whom it falls to show that the difference in treatment is
not discriminatory’.”" As such, in that case, ‘on the basis of reports
submitted by the applicants and prepared by the Convention on
the Elimination of All Forms of Discrimination against Women
(CEDAW) Committee, the Diyarbakir Bar Association and Amnesty
International’, the Court found ‘that general and discriminatory
judicial passivity in Turkey, albeit unintentional, had mainly
affected women’ and considered that the violence suffered by
the applicant and her mother could be regarded as gender-based
discriminatory violence.* The Court also held in that case that, ‘(d)
espite the reforms carried out by the Government in recent years, the
overall unresponsiveness of the judicial system and the impunity
enjoyed by the aggressors, as found in that case, indicated that

49 Opuz v. Turkey, par. 132.

50 Balsan v. Romania, par. 58.

51 ECrtHR 14 October 2010, A. v. Croatia, Appl. nr.: 55164/08, par. 94.
52 Ibid, par. 95.
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there had been insufficient commitment to take appropriate action
to address domestic violence (...)".»® Furthermore, ‘(i)n support
of these findings the Court relied on the Turkish Government’s
recognition of the general attitude of the local authorities, such as
the manner in which the women were treated at police stations
when they reported domestic violence, and judicial passivity in
providing effective protection to victims (...)".>* In that regard, ‘(r)
eports submitted indicated that when victims reported domestic
violence to police stations, police officers did not investigate their
complaints but sought to assume the role of mediator by trying to
convince the victims to return home and drop their complaint. In
this connection, police officers considered the problem as a family
matter with which they could not interfere (...)" and “also showed
that there were unreasonable delays in issuing injunctions and in
serving injunctions on the aggressors, given the negative attitude of
the police officers. Moreover, the perpetrators of domestic violence
did not seem to receive dissuasive punishments, because the courts
mitigated sentences on the grounds of custom, tradition or honour

(.5

At the same time, the absence of such evidence can lead to
the reverse outcome, that the Court finds it not to be proven that
protection levels are generally deficient, which indeed was the end
result in A. v. Croatia. In that case, the Court noted “at the outset that
(...) the applicant has not submitted any reports in respect of Croatia
of the kind concerning Turkey in the Opuz case’ and held that ‘(t)
here is not sufficient statistical or other information disclosing an
appearance of discriminatory treatment of women who are victims
of domestic violence on the part of the Croatian authorities such
as the police, law-enforcement or health-care personnel, social
services, prosecutors or judges of the courts of law’.** As for ‘the
national strategies for protection against domestic violence adopted
in 2008 and 2010’, the Court held likewise that ‘the applicant’s
allegation that the training of relevant experts had been insufficient

53 Ibid.
54 Ibid, par. 96.
55 Ibid.
56 Ibid, par. 97.
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is unsupported by any relevant examples, data or reports and cannot
initselflead to a conclusion of gender discrimination in the treatment
of incidents of domestic violence in Croatia.””” The Court also found
the information submitted with regards to ‘the statistics concerning
the implementation of protective measures’ to be ‘incomplete and
unsupported by relevant analysis and thus not capable of leading
the Court to draw any conclusions on that basis’,” bringing it to the
conclusion that the applicant had not ‘produced sufficient prima
facie evidence that the measures or practices adopted in Croatia in
the context of domestic violence, or the effects of such measures or

practices, are discriminatory’.”

Further illustrations of how the Court goes about conveying
messages that it wishes to elevate protection in the context of
certain types of crimes may be prolific. What is important is that
the Court does do so and that there are certain algorithms within
that process, both in terms of which crime phenomena are to be
selected as “prioritized’, as well as how that is communicated by the
ECrtHR. Taking that as a point of departure, the question then may
be asked if the requisite elements for “priority selection” can also be
found in the context of the crime of human and migrant smuggling.
To that end, it is useful to turn to context of the ‘related’ crime of
human trafficking, which in ECrtHR case law has already gained
momentum as a phenomenon requiring increased criminal law
enforcement efforts. Positive obligations case law of the ECrtHR
with respect to human trafficking will be discussed below, with an
eye on determining whether or not a basis can be found therein for
the elevated protection also in the sphere of the crime of human or
migrant smuggling.

3. Positive obligations with respect to human trafficking

The ECrtHR first recognized the existence of victim-centric
positive obligations in relation to human trafficking in its 2005
judgment in Siliadin v. France,”” when it importantly brought this

57 Ibid, par. 102.
58 Ibid, par. 103.
59 Ibid, par. 104.
60 ECrtHR 26 July 2005, Siliadin v. France, Appl.nr.: 73316/01. See for an overview of ECrtHR
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crime under the scope of art. 4 ECHR. In that case, the applicant,
a Togolese national, had been brought to France as a minor by a
relative and forced, as an illegal immigrant without residence
papers, to work, eventually for several years against her will, as
an unpaid servant in the household of a Mr. and Mrs. B..*" After
authorities were alerted to the situation of the applicant by a
neighbour, criminal proceedings were brought against Mr. and Mrs.
B. under pertinent provisions of French law for ‘having obtained
(...) the performance of services without payment or in exchange for
payment that was manifestly disproportionate to the work carried
out, by taking advantage of that person’s vulnerability or state of
dependence; with having subjected an individual to working and
living conditions that were incompatible with human dignity by
taking advantage of her vulnerability or state of dependence; and
with having employed and maintained in their service an alien who
was not in possession of a work permit’.®> While in the course of
domestic proceedings, the first instance the court found some of
the charges to have been made out and convicted Mr. and Mrs. B.,
sentencing them inter alia to twelve months” imprisonment (seven
months of which were suspended) and ordering them to pay a fine
and damages to the applicant,” they were acquitted of all charges
in appeal.* That judgment was quashed in cassation, but ‘only in
respect of the provisions dismissing the civil party’s requests for
compensation in respect of the offences provided for in Articles
225-13 and 225-14 of the Criminal Code, all other provisions being
expressly maintained’.® Following remittal, the Versailles Court of
Appeal made an award of compensation to the applicant.®

judgments relating to human trafficking, the Factsheet ‘Trafficking in human beings’, of the
Court’s Press Unit, and the Factsheet ‘Slavery, servitude, and forced labour’ last available at:
https://www .echr.coe.int/Pages/home.aspx?p=press/factsheetsé&c=#n1347890855564_pointer,
on 3 August 2018 and the Guide on Article 4 of the European Convention on Human Rights.
Prohibition of slavery and forced labour, prepared by the Directorate of the Jurisconsult
and last updated on 30 April 2018, last available at: https://www.echr.coe.int/Pages/home.
aspx?p=caselaw/analysis/guidesé&c=#, on 3 August 2018.

61 See for the facts in Siliadin v. France, ibid, pars. 9-19.

62 Ibid, par. 20.

63 Ibid, pars. 21-28.

64 Ibid, pars. 29-40.

65 Ibid, par. 43.

66 Ibid, par. 44.
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At the ECrtHR, the applicant complained that ‘the national
authorities had never acknowledged, expressly or in substance,
her complaint that the State had failed to comply with its positive
obligation, inherent in Article 4, to secure tangible and effective
protection against the practices prohibited by this Article and to
which she had been subjected by Mr and Mrs B’, that ‘(o)nly a civil
remedy had been provided’® and that the pertinent provisions in
the French Criminal Code ‘were too open and elusive, and in such
divergence with the European and international criteria for defining
servitude and forced or compulsory labour that she had not been
secured effective and sufficient protection against the practices to
which she had been subjected’.®®

Pointing out that it had already established that “with regard to
certain Convention provisions, the fact that a State refrains from
infringing the guaranteed rights does not suffice to conclude
that it has complied with its obligations under Article 1 of the
Convention’,” referring to its case law on art. 8 and 3 ECHR in that
regard,” the Court considered that ‘together with Articles 2 and 3,
Article 4 of the Convention enshrines one of the basic values of the
democratic societies making up the Council of Europe’.” Referring
further to the decision of the European Commission in X. and Y. the
Netherlands,” in which the Commission had “proposed (...) that it
could be argued that a Government’s responsibility was engaged to
the extent that it was their duty to ensure that the rules adopted by
a private association did not run contrary to the provisions of the
Convention, in particular where the domestic courts had jurisdiction
to examine their application’” and the fact that, in referring to that
case, the French Government ‘accepted (...) that positive obligations
did appear to exist in respect of Article 4’,”* the Court then conducted
an analysis of diverse international instruments.

67 Ibid, par. 58.

68 Ibid, par. 59.

69 Ibid, par. 77.

70 Ibid, pars. 78-81.

71 Ibid, par. 82.

72 ECommHR 3 May 1983, X. and Y. v. The Netherlands, Appl. nr.: 9327/81.
73 Ibid, par. 83.

74 Ibid, par. 84.
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Referring in that regard to art. 4 § 1 of the Forced Labour
Convention, adopted by the International Labour Organisation
(ILO) on 28 June 1930 and ratified by France on 24 June 1937, art.
1 of the Supplementary Convention on the Abolition of Slavery,
the Slave Trade, and Institutions and Practices Similar to Slavery,
adopted on 30 April 1956, which came into force in respect of France
on 26 May 1964, “with particular regard to children’,” articles 19 §
1 and 32 of the International Convention on the Rights of the Child
of 20 November 1989, which came into force in respect of France
on 6 September 1990 and findings of the Parliamentary Assembly
of the Council of Europe,” that ‘today’s slaves are predominantly
female and usually work in private households, starting out as
migrant domestic workers (...)",”” the Court considered that ‘(i)
n those circumstances, (...) limiting compliance with Article 4 of
the Convention only to direct action by the State authorities would
be inconsistent with the international instruments specifically
concerned with this issue and would amount to rendering it
ineffective’.”® Thus, the Court found that ‘(...) it necessarily follows
from this provision that States have positive obligations, in the
same way as under Article 3 for example, to adopt criminal-law
provisions which penalise the practices referred to in Article 4 and
to apply them in practice’.””

Having established the existence of positive obligations in art.
4 ECHR in this respect, the Court further found that the applicant,
who had been ‘at the least, subjected to forced labour within the
meaning of Article 4 of the Convention at a time when she was a
minor’,* and determined that, while the evidence did ‘not suggest
that she was held in slavery in the proper sense, in other words
that Mr and Mrs B. exercised a genuine right of legal ownership
over her, thus reducing her to the status of an “object”’,* that, as a
minor, the applicant had been held in servitude within the meaning

75 Ibid, par. 87.

76 Ibid, pars. 83-88, see also pars. 46-51 for ‘relevant law’ cited by the Court in this case under that
heading.

77 1bid, par. 88.

78 Ibid, par. 89.

79 Ibid.

80 Ibid, par. 120.

81 Ibid, par. 122.
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of Article 4 ECHR.® As for the question whether French law and
its application at the time “had such significant flaws as to amount
to a breach of Article 4 by the respondent State’,** the Court held
that ‘slavery and servitude are not as such classified as offences
under French criminal law’®* and that the provisions cited by the
French Government in that regard ‘do not deal specifically with the
rights guaranteed under Article 4 of the Convention, but concern,
in a much more restrictive way, exploitation through labour and
subjection to working and living conditions that are incompatible
with human dignity’.*> As for whether these provisions nevertheless
‘provided effective penalties for the conduct to which the applicant
had been subjected’,* the Court, referred to its own case law with
respect to the fact that ‘children and other vulnerable individuals,
in particular, are entitled to State protection, in the form of effective
deterrence, against such serious breaches of personal integrity’."
Considering that in cases where ‘fundamental values and essential
aspects of private life are at stake’, ‘(e)ffective deterrence’ is
also ‘indispensable’” and ‘can be achieved only by criminal-law
provisions’,* as well as the fact that it had been recognized at
the national level that the pertinent provisions under French law
‘were open to very differing interpretations from one court to
the next, as demonstrated by this case’,* the Court held that ‘(i)n
those circumstances, (...) the criminal-law legislation in force at the
material time did not afford the applicant, a minor, practical and
effective protection against the actions of which she was a victim’,
emphasizing that ‘the increasingly high standard being required
in the area of the protection of human rights and fundamental
liberties correspondingly and inevitably requires greater firmness
in assessing breaches of the fundamental values of democratic
societies (...).”*

82 Ibid, par. 129.
83 Ibid, par. 130.
84 Ibid, par. 142,
85 Ibid, par. 142.
86 Ibid.

87 Ibid, par. 143.
88 Ibid, par. 144.
89 Ibid, par. 147.
90 Ibid, par. 148.
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Having already established a strong basis for elevated protection
by finding a violation of art. 4 ECHR in Siliadin® - using diverse
interpretative maxims and devices mentioned above to that end
- the ECrtHR would further emphasize its strong policy with
respect to human trafficking in its landmark judgment in Rantsev
v. Cyprus and Russia, of 2010. In that case, the applicant’s daughter
had travelled from Russia to Cyprus on a so-called ‘artise visa’,
which had been applied for by X.A., the owner of a cabaret in
Limassol and her prospective employer. The visa application was
accompanied by documentation, including X.A.’s bond pledging
that as an immigrant, Ms. Rantseva would not become in of relief
for a period of five years and that any costs incurred by the State
in that regard would be repaid by him.” After Ms. Rantseva was
granted a temporary residence permit and subsequently a work
permit (until 8 June 2001), she began to work in a cabaret owned by
X.A. and managed by his brother, M. A, living in an apartment with
other young women working in X.A’s cabaret.” However, a few
days after she started working, Ms. Rantseva left the apartment,
taking all her belongings, according to her flat mates having left
a note stating that she was tired and wished to return to Russia.”
Having received this information, M.A. informed the Immigration
Office in Limassol that Ms. Rantseva had abandoned her place of
work and residence, as he stated, so that she would be arrested and
expelled from Cyprus so that he could bring another girl to work
in the cabaret. This report did not however lead to Ms. Rantseva’s
name being entered on the list of persons wanted by the police’.””

On 28 March 2001, having been informed that Ms. Rantseva had
been seen in a discotheque, M. A. first called the police, asking for
her arrest, but subsequently went to the discotheque together with
a security guard from his cabaret and took her to Limassol Central
Police Station, where two police officers were on duty.” There, ‘(h)e

91 Ibid, par. 149.
92 Ibid, par. 15.

93 Ibid, par. 16.

94 Ibid, par. 17.

95 Ibid.

96 Ibid, pars. 18-19.
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made a brief statement in which he set out the circumstances of Ms.
Rantseva’s arrival in Cyprus, her employment and her subsequent
disappearance from the apartment on 19 March 2001".”” After
determining that Ms. Rantseva could not be regarded as ‘illegal’
and having made contact with and received instructions from the
AIS (Police Aliens and Immigration Service), (to not detain her and
to have her employer bring her back for investigation the next day),
the police officers contacted M.A. who, under protest, took her
to stay at the home of another employee.” In their statement, the
police officers said that Ms. Rantseva did not appear drunk at the
police station, while the officer in charge stated that ‘(...) she was
applying her make-up’.”” After M. A. took Ms. Rantseva to the home
of another employee, M.P., where the latter lived with his wife in a
split-level apartment with an entrance located on the fifth floor of
a block of flats, she was placed in a room on the second floor of the
apartment, while M.P., his wife and M.A. went to sleep, the latter
in the living room (through which it was necessary to pass through
to reach the front door)."” According to M.A., Ms. Rantseva (...)
just looked drunk and did not seem to have any intention to do
anything” while he “did not do anything to prevent her from leaving
the room (...)".1"!

Early the next morning, Ms. Rantseva was found dead in the
street below the apartment, with a bedspread looped through the
railing of a balcony adjoining the room Ms. Rantseva had been
staying in.'”” Following a criminal investigation, including an
autopsy (which concluded that Ms. Rantseva had sustained injuries
from her fall and that the fall was the cause of her death),'® the
Limassol District court decided by inquest that Ms. Rantseva had
‘in an attempt to escape from the afore-mentioned apartment and
in strange circumstances, jumped into the void as a result of which

97 Ibid, par. 19.

98 Ibid, pars. 19-20.
99 Ibid, par. 20.

100 Ibid, pars. 21-22.
101 Ibid, par. 21.
102 Ibid, par. 25.
103 Ibid, par. 35.
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she was fatally injured (...)" and that she died ‘in circumstances
resembling an accident, in an attempt to escape from the apartment
in which she was a guest (...),” concluding that there was no evidence
to suggest criminal liability of a third person for her death.'* Having
attempted to participate in proceedings in Cyprus and following
numerous requests for further investigation, both through his own
efforts and through the assistance of Russian authorities,'® the
applicant eventually turned to the ECrtHR.

At the Court, with respect to Cyprus, the applicant complained
under articles 2, 3, 4, 5 and 8 ECHR about “the lack of sufficient
investigation into the circumstances of the death of his daughter,
the lack of adequate protection of his daughter by the Cypriot police
while she was still alive and the failure of the Cypriot authorities
to take steps to punish those responsible for his daughter’s death
and ill-treatment’.'® With respect to Russia, he complained under
articles 2 and 4 ECHR that the Russian authorities had failed “to
investigate his daughter’s alleged trafficking and subsequent death
and to take steps to protect her from the risk of trafficking’.!””

The Court found multiple violations in this case. As for the
complaints concerning Cyprus, the Court found a violation of art.
2 ECHR, in its procedural aspect, due to the failure to conduct an
effective investigation into Ms. Rantseva’s death. In that regard, the
Court determined shortcomings in that (i) the broader context of her
arrival and stay in Cyprus had not been adequately investigated, in
order to assess whether there was a link between the allegations
of trafficking and her death; (ii) conflicting witness testimonies
had not been resolved; (iii) the actions of the police had not been
investigated; (iv) the applicant’s participation in the proceedings
had not been ensured and (v) legal assistance had not been sought
from the Russian authorities. The Court also found a violation
a violation of art. 5 § 1 ECHR due to the arbitrary and unlawful

104 Ibid, par. 41.

105 See for a description of the applicant’s efforts and the responses of the authorities in Both
Cyprus and Russia in that regard, pars. 31-41 and 42-79.

106 Rantsev v. Cyprus and Russia, par. 3.

107 Ibid. The applicant also complained of violation of art. 6 ECHR in relation to the inquest
proceedings and an alleged lack of access to court in Cyprus, ibid.
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detention of the applicant’s daughter by the Cypriot police and
acquiescence in her subsequent confinement in a private apartment.

Most importantly, the Court determined that the positive
obligations inherent in art. 4 ECHR, to set up an appropriate
legislative and administrative framework to combat trafficking and
exploitation and to take measures to protect the applicant’s daughter
had also been violated, in this case, not only by the Cypriot, but also
the Russian authorities, in the latter case, because of their failure
to conduct an effective investigation into the recruitment of the
applicant’s daughter in the Russian Federation (in the procedural
aspect of art. 4 ECHR).'*®

With the power of Rantsev residing foremost in its far-reaching
outcome, the judgment is also replete with other illustrations of the
Court’s intention to solidly frame strict obligations in the sphere of
protection against human trafficking. Among the diverse elements
signaling that the judgment is also to be understood as a “policy”
announcement, are the Court’s recourse to evidence on the existence
of structural issues with respect to human trafficking in Cyprus
(and from Russia to Cyprus), notably with respect to the system of
the “artiste visa’,'” its detailed references to ‘reinforcing’ ‘relevant
international law treaties and other materials’,'" and, in light of
gaps found therein, its utilization of own interpretative devices to
fill those in. Thus, in that last regard, finding ‘(t)he absence of an
express reference to trafficking in the Convention (...) unsurprising’,
as it was ‘“inspired by the Universal Declaration of Human Rights,
proclaimed by the General Assembly of the United Nations in 1948,
which itself made no express mention of trafficking’, the Court held
that ‘in assessing the scope of Article 4 of the Convention, sight
should not be lost of the Convention’s special features or of the fact
that it is a living instrument which must be interpreted in the light
of present-day conditions”."! Holding that ‘(t)he increasingly high

108 1Ibid, pars. 213-325. See also the legal summary of this case for an overview of the Court’s
findings, last available at: https://hudoc.echr.coe.int/eng#{"itemid":["002-1142"]}, on 3 August
2018.

109 Ibid, pars. 80-107.
110 Ibid, pars. 137-185.
111 Ibid, par. 277.
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standards required in the area of the protection of human rights
and fundamental liberties correspondingly and inevitably require
greater firmness in assessing breaches of the fundamental values of
democratic societies (...),"'** the Court saw strong cause to include
trafficking under stringent protection, noting that ‘trafficking in
human beings as a global phenomenon has increased significantly
in recent years (...), adding that ‘(i)n Europe, its growth has been
facilitated in part by the collapse of former Communist blocs. The
conclusion of the Palermo Protocol in 2000 and the Anti-Trafficking
Convention in 2005 demonstrate the increasing recognition at
international level of the prevalence of trafficking and the need for
measures to combat it’.'?

The Court further delivered a strong message where it declined
the request of the Cypriot government to strike the application out
of its list, in light of the unilateral declaration of the government, in
which it had already recognized a substantial number of violations
on its part,'* therewith emphasizing ‘the serious nature of the
allegations of trafficking in human beings made in the present case,
which raise issues under Articles 2, 3, 4 and 5 of the Convention’.!'®
The Court further noted in that regard that‘awareness of the problem
of trafficking of human beings and the need to take action to combat
it has grown in recent years, as demonstrated by the adoption of
measures at international level as well as the introduction of relevant
domestic legislation in a number of States (...)",'' establishing that
a strong consensus exists on the issue. Moreover, the Court also
took into account evidence made available on the realities of the
situation, pointing to the fact that ‘(t)he reports of the Council of
Europe’s Commissioner for Human Rights and the report of the
Cypriot Ombudsman highlight the acute nature of the problem
in Cyprus, where it is widely acknowledged that trafficking and
sexual exploitation of cabaret artistes is of particular concern

112 Ibid.

113 Ibid, par. 278.

114 Ibid, pars. 186-202.
115 Ibid, par. 199.

116 Ibid.
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(...)."" Drawing attention further to ‘the paucity of case-law on
the interpretation and application of Article 4 of the Convention
in the context of trafficking cases’, holding it to be “particularly
significant that the Court has yet to rule on whether, and if so to
what extent, Article 4 requires member States to take positive steps
to protect potential victims of trafficking outside the framework
of criminal investigations and prosecutions’,'® and underlining
its “duty to elucidate, safeguard and develop the rules instituted
by the Convention’, the Court held that the government’s efforts
were ‘insufficient to allow the Court to conclude that it is no longer
justified to continue the examination of the application’, as ‘there is
a need for continued examination of cases which raise trafficking
issues’.'"?

In a similar vein, the Court also took an expansive stance in
relation to the Russian government’s objection ratione loci as to the
admissibility of the complaints brought against it, as the events of
the case had taken place outside of its territory, in Cyprus, where
the Russian government had ‘no actual authority’.’® In this regard,
the Court held that ‘from the standpoint of public international law,
the jurisdictional competence of a State is primarily territorial’, that
‘(a)ccordingly, a State’s competence to exercise jurisdiction over its
own nationals abroad is subordinate to the other State’s territorial
competence and a State may not generally exercise jurisdiction on
the territory of another State without the latter’s consent, invitation
or acquiescence” and that ‘(a)rticle 1 of the Convention must be
considered to reflect this ordinary and essentially territorial notion
of jurisdiction (...).”* The Court nevertheless found itself competent
to examine the complaints against Russia in this case,'? given the
construction of the applicant’s complaints.

These namely concerned the failure of Russian authorities ‘to
take the necessary measures to protect Ms Rantseva from the risk

117 Ibid.

118 1Ibid, par. 200.
119 1Ibid, par. 201.
120 Ibid, par. 203.
121 Ibid, par. 206.
122 Ibid, par. 208.



Constitutional Justice in Asia

337

of trafficking and exploitation and to conduct an investigation into
the circumstances of her arrival in Cyprus, her employment there
and her subsequent death’.'> The Court observed in this regard that
‘such complaints are not predicated on the assertion that Russia
was responsible for acts committed in Cyprus or by the Cypriot
authorities’.’ Thus “(i)n light of the fact that the alleged trafficking
commenced in Russia and in view of the obligations undertaken
by Russia to combat trafficking’, the Court found that it was ‘not
outside’ (...) (its) Court’s competence to examine whether Russia
complied with any obligation it may have had to take measures
within the limits of its own jurisdiction and powers to protect
Ms Rantseva from trafficking and to investigate the possibility
that she had been trafficked’.'”> Further, the Court found that “(s)
imilarly, the applicant’s Article 2 complaint against the Russian
authorities concerns their failure to take investigative measures,
including securing evidence from witnesses resident in Russia’, so
that it was “for the Court to assess in its examination of the merits
of the applicant’s Article 2 complaint the extent of any procedural
obligation incumbent on the Russian authorities and whether any
such obligation was discharged in the circumstances of the present
case’.'” With that, the Court strongly secured a basis for obligations
of member states in the sphere of intrinsically cross-border crimes,
by engaging the responsibility of all States” involved, both of origin
and destination.'*’

Most importantly however, looking just at its judgment with
respect to art. 4 ECHR, the Court elevated protection requirements

123 Ibid, par. 207.
124 Ibid.
125 Ibid.

126 Ibid. See also the Court’s rejection of the Russian government’s objection ratione materiae
under art. 4 ECHR, arguing that there was no slavery, servitude or forced or compulsory
labour in the present case, as Ms. Rantseva had travelled to Cyprus to work on her own
volition, ibid, pars. 209-211 and par. 282.

127 See however in this regard, ECrtHR 17 January 2017, |. e.a. v. Austria, Appl. nr.: 58216/12, in
which the Court found no violation against Austria for the absence of more active efforts on
their part to investigate and criminally prosecute the employers of the applicants for human
trafficking, which was not found to have taken place during the short period of time that the
applicants were in Austria, while that offence had been potentially committed in the United
Arab Emirates and the prospects of success in requesting legal assistance were low. The
Court underlined in this case that human trafficking did not require the establishment of
universal jurisdiction.
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in the sphere of human trafficking through its recognition of its
grievous nature, including by using forceful wording to describe it:

‘(thhe Court considers that trafficking in human beings,
by its very nature and aim of exploitation, is based on the
exercise of powers attaching to the right of ownership.
It treats human beings as commodities to be bought
and sold and put to forced labour, often for little or no
payment, usually in the sex industry but also elsewhere
(...). It implies close surveillance of the activities of victims,
whose movements are often circumscribed (...). It involves
the use of violence and threats against victims, who live
and work under poor conditions (...). It is described by
Interights and in the explanatory report accompanying
the Anti-Trafficking Convention as the modern form of the
old worldwide slave trade (...). The Cypriot Ombudsman
referred to sexual exploitation and trafficking taking place
“under a regime of modern slavery” (...). There can be
no doubt that trafficking threatens the human dignity
and fundamental freedoms of its victims and cannot be
considered compatible with a democratic society and
the values expounded in the Convention. In view of its
obligation to interpret the Convention in light of present-
day conditions, the Court considers it unnecessary to
identify whether the treatment about which the applicant
complains constitutes “slavery”, “servitude” or “forced
and compulsory labour”. Instead, the Court concludes that
trafficking itself, within the meaning of Article 3(a) of the
Palermo Protocol and Article 4(a) of the Anti-Trafficking
Convention, falls within the scope of Article 4 of the
Convention’.'*®

Clearly, the Court has adopted a robust protective stance with
respect to human trafficking, as also recently evidenced by its
recent further extension of the scope of protection of art. 4 ECHR
in this light to include exploitation for the purposes of prostitution,
in the absence of a cross-border element, thus were the trafficking
occurred in one country.'” As such, the Court is willing and able

128 Ibid, pars. 281-282.
129 See ECrtHR 19 July 2018, S.M. v. Croatia, Appl. nr.: 60561/14. See also for an expansive stance
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to establish a momentum in which it can evolutively understand
the phenomenon, as it occurs and changes through the Council of
Europe jurisdiction, basing its choices on existing common ground
as well as evidence of (structural) issues which may exist in regional
realities.

The question then is whether a similar development may be
conceivable in the sphere of human or migrant smuggling and if
the same elements which drive strengthened protection in the
context of trafficking can also be identified in the former context.
Two aspects of human or migrant smuggling (as opposed to human
trafficking), seem of particular import in this regard, namely (i) the
differences in the manner in which this phenomenon is approached
in (international) regulatory and policy frameworks and (i) the
nature of human rights issues attached to human or migrant
smuggling.

As for the first aspect, this is of particular significance, as a
difference in the national and international consensus with respect
to the type and degree of protection which should be provided to
victims of smuggling (as opposed those of trafficking), can mean
that the Court may not be able to find adequate basis in other sources
(outside of the ECHR), to reinforce a potential choice on its part for
elevation of protective standards. Looking at one major framework
regulatingbothhuman trafficking and smuggling at the international
level, namely the respective Trafficking and Smuggling Protocols
attached to the Convention Against Transnational Organized
Crime,"® whereas both are the subject of criticism with respect to

in relation to trafficking, ECrtHR 24 January 2017, Paradiso and Campanelli v. Italy, Appl. nr.:
25358/12, in which case the Court did not find a violation against Italy because the baby who
had been removed from the custody of the applicants had been irregularly adopted by them
and brought to Italy from the Russian Federation. The Court accepted that ‘by prohibiting
private adoption based on a contractual relationship between individuals and restricting the
right of adoptive parents to introduce foreign minors into Italy to cases in which the rules
on international adoption have been respected, the Italian legislature is seeking to protect
children against illicit practices, some of which may amount to human trafficking’, ibid, par.
202.

130 See the United Nations Convention Against Transnational Organized Crime and the
pertinent two Protocols, namely the Protocol Against the Smuggling of Migrants by Land, Sea
and Air and the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children: https://www.unodc.org/documents/middleeastandnorthafrica/
organised-crime/UNITED_NATIONS_CONVENTION_AGAINST_TRANSNATIONAL_
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the adequacy of protection standards contained therein (thus such
criticism exists with respect to both types of crimes),”* it is indeed
apparent that the protection provided in the Smuggling Protocol
is rather less substantial than that provided in its counterpart
regulating trafficking.'®

According to Gallagher, the selection of trafficking and migrant
smuggling as the subjects of additional agreements to be attached to
the United Nations Convention Against Transnational Organized
Crime can be related to the fact that both issues were - already
at the time of the development of that framework - ‘high on the
international political agenda’.’”® Nonetheless, ‘(w)hile human
rights concerns may have provided some impetus (or cover) for
collective action’, it was “the sovereignty/security issues surrounding
trafficking and migrant smuggling” which were the ‘true driving
force behind such efforts’.’** In the development of this framework,
‘(w)ealthy states” were ‘increasingly concerned that the actions of
traffickers and migrant smugglers (would) interfere with orderly
migration and facilitate the circumvention of national immigration
restrictions’, while ‘(o)pportunities for lawful migration to the
preferred destinations (...) (had) dramatically diminished at the
same time as individuals (...) (were) moving further, faster, and in
far greater numbers than ever before’.'* Thus, ‘(a) growing demand
for third-party assistance in the migration process’ became “a direct
consequence of this reality’, as ‘(e)vidence of organized criminal
involvement in trafficking and migrant smuggling operations (...)
provided affected states with additional incentives to lobby for a
stronger international response’.'?

ORGANIZED_CRIME_AND_THE_PROTOCOLS_THERETO.pdf, last available on 5
August 2018.

131 Seein that regard generally, Anne T. Gallagher, Human Rights and the New UN Protocols on
Trafficking and Migrant Smuggling - a Preliminary Analysis (hereafter: Anne T. Gallagher,
Human Rights and the New UN Protocols on Trafficking and Migrant Smuggling), Human
Rights Quarterly, Vol. 23, pp. 975-1004, 2001, last available at: https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=1409831, on 8 August 2018.

132 Ibid, p. 995-999, particularly p. 997.
133 1Ibid, p. 975-976.

134 Ibid.

135 Ibid, p. 976-977.

136 Ibid, p. 977.
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Nonetheless, where ‘sovereignty/security’ issues may have been
the dominating driving force (over a human rights perspective),
with respect to both trafficking and smuggling, differences betweeen
the two frameworks easily show that while the vulnerability of
trafficked persons was better recognized, concerns relating to
containing irregular migration led to substantially less protection
in the context of smuggled persons.'”

Reasons for existing distinctions may be readily explained by
differences between the two phenomena. Comparing the definitions
of trafficking versus smuggling in the respective Protocols,'
Obokata identifies four important elements. In the first place,
“trafficking is carried out with the use of coercion and/or deception,
whereas smuggling is not, indicating that it can be a voluntary act on
the part of those smuggled’.'* In the second place, ‘trafficking entails
subsequent exploitation of people, while the services of smugglers
end when people reach their destination’.'* In the third place,
‘trafficking can take place both within and across national frontiers,
although international movement is required for smuggling’.'*! In
the fourth place, ‘entry into a State can both be legal and illegal
in the case of trafficking, and smuggling is characterised by illegal
entry. Smuggling, therefore, can be summarised as facilitation of
illegal entry, and those smuggled will inevitably be regarded as
illegal migrants’.*2

137 See for an overview of the Trafficking and Smuggling Protocol and differences in protection
between them, ibid, p. 983-999.

138 Article 3 of the Trafficking Protocol defines trafficking as follows: the recruitment,
transportation, transfer, harbouring, or receipt of persons, by means of threat or use of force
or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of
a position of vulnerability or of the giving or receiving of payments or benefits to achieve
the consent of a person having control over another person, for the purpose of exploitation.
Exploitation shall include, at the minimum, the exploitation of the prostitution of others or
other forms of sexual exploitation, forced labour or services, slavery or practices similar to
slavery, servitude or removal of organs. Art. 3 of the Smuggling Protocol defines smuggling
as: the procurement, in order to obtain, directly or indirectly, a financial or other material
benefit, of illegal entry of a person into a State Party of which the person is not a national or
permanent resident.

139 Tom Obokata, Smuggling of Human Beings from a Human Rights Perspective, p. 396.

140 Ibid, p. 396-397.

141 TIbid, p. 397.

142 Ibid.
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Because of these distinctions between the two phenomena,
policy implications also differ.'*> While ‘(t)he use of coercion or
deception by traffickers as well as subsequent exploitation have
the effect of portraying those trafficked as victims of human rights
abuses’, which ‘reinforces a case for their protection even when
they enter into a State and/or stay illegally’, according to Obokata,
‘the definition of smuggling can be interpreted to suggest that
those smuggled are willing participants who violate national
immigration laws and regulations’.!** As a result, smuggled persons
may be subjected to enforcement measures such as arrest, detention
and deportation.” The differences in definition have substantial
impact within the Protocols: ‘(t)he Trafficking Protocol contains
provisions which require States to adopt measures for protection,
such as assistance in criminal investigations and proceedings,
provision of accommodation, physical and psychological assistance,
employment and educational opportunities, and temporary or
permanent residence permits’.' In the case of the Smuggling
Protocol, “protection measures’ are not as extensive.'*” The latter
Protocol ‘speaks of protection of smuggled migrants, in referring
to the right to life and prohibition of torture’ and ‘also requires
States not to hold people criminally liable for the fact of having
been smuggled’.!*® Nonetheless, ‘protection of smuggled people
is likely to be limited, as the Smuggling Protocol simultaneously
affirms the right of States to prosecute people for violating national
immigration laws and policies’,'* while the right of States to
‘implement enforcement measures against smuggled migrant’ is
also acknowledged in diverse human rights instruments.'*

That is not to say that a strong fundament is entirely lacking in
terms of international support in the context of migrants. Indeed,
Obokata points to ‘a wide variety of legal duties imposed upon

143 Tbid.
144 Tbid.
145 Tbid.
146 Tbid.
147 Tbid.
148 Tbid, p. 398.
149 Tbid.
150 Tbid.
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States under international human rights law’"*' to protect victims
of smuggling which apply to all States, ‘regardless of their status as
States of origin, transit or destination’,"”> emphasizing particularly
positive obligations under international human rights law to protect
against horizontal human rights violations.'

Nonetheless, the question may still be if the differences in policy
approach reflect that the international community is structurally
and fundamentally unwilling to go any further than it already
has done with respect to the protection of smuggled persons. That
could mean that any steps taken by the Court to advance protection
of smuggled persons further may not be well-aligned, or even be
seriously at odds with international consensus. Migrant Smuggling
disrupts the abilities of national and international entities to manage
their decision making and operational responses in response
to migration flows and for that reason, States will certainly not
likely reject any notion that they should elevate their criminal law
enforcement efforts against smugglers. However, if, departing from
a ‘victim-centric’ positive obligations framework, the Court were
to determine that duties in this regard also include obligations
such as those to not prosecute victims of smuggling for any crime
related to the smuggling, that smuggling victims should, like those
of trafficking, be provided with residence permits, either with or
without the condition that they collaborate with authorities in the
prosecution of their smugglers,'™ as well as with other forms of
victim protection associated with criminal justice,' that may entail
a substantial challenge to national and international policy and not
sit well with Council of Europe member states.

151 Ibid, p. 408.

152 Ibid, p. 407-408.

153 Ibid, p. 408. See his references to case law of the Inter-American Court of Human Rights
in that regard, as well as other international sources establishing a general duty to protect,
including the ECHR and art. 6 par. 2 of the International Convention on the Protection of
the Rights of All Migrant Workers and Members of their Families 1990 (Migrant Workers
Convention), which may also be applicable according to him in this regard, ibid.

154 See in that regard, ibid, p. 410-411.

155 See generally Obokata’s analysis with respect to different types of Human rights obligations
in relation to smuggling, both with respect to non-State actors and States, p. 403-414 and
with regards to concrete measures which may be taken with respect to victims of smuggling
in that regard, ibid, p. 409-414.
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Certainly, imposing such obligations categorically with respect
to all smuggled persons, would, given the vast differences which
can exist between scenario’s of smuggling, seem unreasonable.
However, regardless of international policy consensus which may
point in another direction, if there is cause to do so, because of its
position of authority, the ECrtHR is uniquely placed to challenge
existing common ground. If not all smuggled persons, certain
groups of victims therein could be identified as being particularly
vulnerable and this may give rise to a stronger basis to argue for
greater protection for those categories.

The second aspect of migrant smuggling mentioned above,
namely the nature of human rights issues attached to human or
migrant smuggling, then takes on particular import. From that
perspective, it may be held that even if there is currently no common
ground to provide more protection to (all) victims of smuggling,
including by fortifying their position in the context of criminal law
enforcement against smugglers, the grievous nature of the human
rights violations some groups of smuggled persons can be subjected
to, does call for a change of policy.

Diverse arguments can be - and are - put forward in that regard.
In the first place, it is argued that issues exist with respect to the
manner in which ‘(irregular) migrants’, ‘trafficked persons’, but
also ‘refugees and asylum seekers” are defined. Such definitional
issues can be problematic in different respects, but have in common
that non-recognition of the true ‘status’” or profile of a person
can result incorrect determinations of their needs and rights and
corresponding States” obligations.

Gallagher points out that in the context of the central issue of
border control arrangements in the Trafficking Protocol (which are
almost identical to those in the Smuggling Protocol),'* concerns
resulted in the modification of some draft provisions ‘to ensure that
measures taken under this part did not prejudice the free movement
of persons or compromise other internationally recognized human

156 Anne T. Gallagher, Human Rights and the New UN Protocols on Trafficking and Migrant
Smuggling, p. 993.
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rights’, but still led to a ‘far from ideal’” ‘end-result’, as ‘(t)he
principle emphasis of the protocol remains firmly on the interception
of traffickers rather than the identification and protection of
victims’."” She describes as ‘(e)ven more serious perhaps’, the fact
that there is a “potential for the protocol’s border control measures
to limit further the rights and opportunities of individuals to seek
and enjoy asylum from persecution in other countries’.’® Debate
on this issue led to the inclusion of ‘a broad savings clause to the
effect that nothing in the protocol is to affect the rights, obligations,
and responsibilities of states under international law, including
international humanitarian law, international human rights law, and
in particular, refugee law and the principle of non-refoulement’.’
Even with this clause however, there is a degree of inherent tension
between efforts to combat trafficking and international obligations
with respect to refugees, making it important that profiles are not
blurred.

The same issue can be discerned with respect to smuggled
persons, in so far as they may claim status as refugees and aslyum
seekers, again making it crucial that there are adequate means of
appreciating that smuggled persons fall under that category.'®

In terms of the victim-centric positive obligations with respect
to criminal law enforcement agianst smugglers, the ability to make
such a distinction may be important if a variance-based protective
system were to be adopted. Thus, if it were to be argued that not
all, but particularly vulnerable smuggled persons should be able
to claim greater protection in this regard, refugeeship could be
an important factor. Thus, a horizontal violation in the course of
smuggling could be regarded as more serious, because of the
particularly vulnerable status of the victim in that sense.

Another ‘blurry” defintional issue lies in the distinction between
trafficked and smuggled persons. In this regard, Gallagher points to

157 Ibid, p. 994.
158 Ibid.
159 Ibid.

160 See in that respect, as well as with regards to the pertinent arrangement in the Smuggling
Protocol, ibid, p. 998.
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a ‘major weakness of the law enforcement/border control provisions
of the protocol’, namely “their failure to address the issue of how
victims of trafficking are to be identified”.’! In this light, ‘(t)he
obvious question has been asked by the Canadian Refugee Council:
‘If authorities have no means of determining among the intercepted
or arrested who is being trafficked, how do they propose to grant
them the measures of protection they are committing themselves
to?’12 According to Gallagher, ‘(t)he regime created by the
convention and its protocols, (whereby trafficked persons are
accorded greater protection and therefore impose a greater financial
and administrative burden than smuggled migrants) creates a clear
incentive for national authorities to identify irregular migrants
as smuggled rather than trafficked’.’®® Nonethless, the issue of
incorrect identification remained unadressed in the development
of the framework, this leading to a missed ‘opportunity to include
some kind of counter-incentive in the form of detailed guidance
on the identification process” and leaving a ‘lacuna (...) likely to
seriously compromise the practical value of the protocol’s protection
provisions’.'*

With this ‘weakness’, “potential problems” which arise are that:
‘(u)nder the terms of the two protocols, dealing with trafficked
persons will be more costly and impose a greater administrative
burden on states than dealing with smuggled migrants. States
therefore have an incentive to ratify one and not both protocols.
For the same reasons, border authorities and immigration officials
responsible for identifying and categorizing irregular migrants also
have an incentive to identify such persons as being smuggled rather
than as trafficked’.'®® As the definition of migrant smuggling is
very broad, referring as it does to the “illegal movement of persons
across borders for profit’, only ‘the small number of trafficked
persons who enter the destination country legally who would not

161 Ibid, p. 994.
162 Tbid.

163 Ibid, p. 994-995.
164 Ibid, p. 995.
165 Tbid, p. 1000.
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be considered, prima facie, smuggled migrants’.'® While sometimes
other distinctive features, such as the use of force or coercion ‘for
the purposes of exploitation” may make it obvious that a person
is a victim of trafficking, ‘in many cases, they will be difficult to
prove without active investigation’, while ‘(b)oth protocols appear
to place the burden of proof squarely on the individual seeking
protection’.'¢”

This is a substantial concern, particulary because of the
‘operational link between smuggling and trafficking’, which lies in
the fact that ‘(i)t is increasingly common for an individual to begin
his or her journey as a smuggled migrant - only to be forced, at
journey’s end, into an exploitative situation falling squarely within
the definition of trafficking as set out above. Nothing in either
protocol acknowledges this operational link between smuggling
and trafficking’.'®® Here again, according to Gallagher, the absence
of discussion of such issues in the preparation of the Protocols,
clearly shows ‘an unwillingness, on the part of states, to relinquish
any measure of control over the migrant identification process’, as a
consequence of which ‘(t)rafficked persons will indeed be accorded
a greater level of protection than their smuggled counterparts under
the new regime - but only if the destination country is able to decide
who has been trafficked and who has been smuggled. While states
parties retain full capacity to decide who is a smuggled migrant and
who is a trafficked person, the additional protections granted to the
latter group are likely to be of limited practical utility”.'®

In light of this definitional issue, it may be argued that a
resolution could be found which could alleviate the problem of
non-recognition of trafficked persons and at the same time create
possibilities to identify categories of smuggled persons as also
requiring greater protection. By utilizing - instead of avoiding - the
blurriness which can exist between those who are trafficked versus
those who are smuggled, a greater circle of stricter protection could

166 Ibid, p. 1000-1001.
167 Ibid, p. 1001.

168 Ibid.

169 Ibid.
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be drawn around (certain types of) victims who cannot be placed
clearly in one or the other category.

Two cases which have recently been communicated to the United
Kingdom government by the ECrtHR, namely V.C.L. v. The United
Kingdom and A.N. v. The United Kingdom,' are interesting in this
regard. In both cases, the applicants, who, at least initially, were
viewed as smuggled migrants, were prosecuted for narcotics related
offences. During the course of the proceedings, it was recognized
by certain authorities that they were victims of trafficking, rather
than having been voluntarily smuggled to the United Kingdom. In
V.C.L. v. The United Kingdom, the applicant has complained under
art. 4 ECHR that prosecutorial and police authorities breached
their positive obligation to investigate the claim that he had been
trafficked and that as a result of this, he was denied a fair trial in the
sense of art. 6 ECHR. In A.N. v. The United Kingdom, the applicant has
inter alia complained under Art. 4 ECHR that the United Kingdom
violated its duty to investigate his traffickers, failed to identify him
as a victim of trafficking when he first came to the attention of the
authorities and failing to apply the appropriate test to identify a
child victim of trafficking, rather applied a test of compulsion which
was prohibited by law. The latter applicant also complains that the
authorities did not honour the non-criminalisation of victims of
trafficking for status-related offences.

These two cases demonstrate well how difficult it can be to
distinguish narratives of trafficking from those of ‘just’ smuggling.
Indeed, in both cases, when they first came to the attention of
the authorities - through their arrest - neither of the applicants
seemed to consider themselves victims of traffciking, having been
‘voluntarily’ “smuggled’ via their families. Their recognition as such,
by some authorities in the United Kingdom, relied on analysis of
their circumstances, particularly after their arrival, including those
surrounding the (illegal) labour they became involved in. Showing
that victims of trafficking may not even be able to appreciate their
own situation properly, these two cases provide an opportunity

170 V.C.L.v. The United Kingdom, Appl. nr.: 77587/12, communicated on 5 March 2018 A.N. v. The
United Kingdom, Appl. nr.: 74603/12, communicated on 19 June 2018.
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for the ECrtHR to break through definitional barriers as they exist.
Thus, if the Court were to find that it is not clear whether the
applicants should have been considered to be victims of trafficking
as opposed to smuggling, it could hold nonetheless hold that, given
the circumstances of applicants’ narratives, they qualify for stricter
protection, regardless of the qualification to be attached to their
cases.

Moreover, both cases are also particularly interesting from the
perspective of the issue of non-prosecution of both trafficked and
smuggled persons. The Court has particularly asked the parties in
these cases what that stricter protection should entail, by putting
to them the question ‘(tjo what extent the postive obligations
under art. 4 ECHR’ “can - and should - (...) extend to the criminal
prosecution of victims of trafficking, where there is a nexus between
the offence and the trafficking?” Thus, the question put is whether
or not narcotics offences committed by victims of trafficking should
also fall under the scope of non-prosecution, if those offences were
committed by the applicants because they were were trafficked.
While that question is important in and of itself in the context
of (clear) trafficking cases, such a factor, namely that offences
committed by a smuggled person may stand in a causal relationship
to the fact that he or she was smuggled, could again be utilized
as an identifying feature, showing the particular vulnerability of
a smuggeld person. That is to say, if it were to be determined that
a smuggled person committed certain offences because he or she
was smuggled, that could provide an argument that, even if the
smuggling started off on a consensual basis, it developed into a
situation of further vulnerability.

In any event, one argument to extend and enhance protection of
smuggled persons lies in the hazard that defintional boundaries -
relating to refugees and asylum seekers, trafficked and smuggled
persons - leads to inadequate protection because of incorrect
qualification of profile and corresponding legal status. Rather than
erring by not providing adequate protection where it should have
been available, the better option may draw protection broadly,
covering potential blurry areas in the abstract, so that situations
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which indeed require more stringent standards can be filtered
through in concreto.

A further argument which may be adduced however is that,
particularly given the current plight of (certain groups of) smuggled
migrants, even where there is no definitional blurriness (so the status
of a person as a smuggled human or migrant is unambiguous), there
may still be call to alter perspectives with respect to the degree and
nature of victimization involved. As such, it may be held that - again
for particular categories of smuggled persons - the notion that the
crime of trafficking categorically represents a more grievous human
rights violation than smuggling, may be arguable and that even if
that were generally to be true, that should not mean that the crime
of smuggling should not attract more protection than it currently
does. While it may or not be possible to further (conceptually)
extend the scope of art. 4 ECHR to also include certain situations of
smuggling, victim-centric positive obligations could also be based
on other Convention provisions such as articles 2, 3, 5, 8 and 14
ECHR, as well as the right to eaceful enjoyment of possesions under
art. 1 Protocol 1 ECHR. As to what criteria should be deployed to
distinguish between those victims of smuggling who should and
should not be regarded as requiring stricter protection, the fact
that rights such as those guaranteed in these provisions, could be a
further point of reference.

Indeed, exactly such rights are invoked in the context of
arguments put forward that the victimization of smuggled persons
should be reconsidered. As depicted by Baird,

‘(f)irst, interactions between smugglers and migrants
are often based on threats and physical abuse. Intimidation,
coercion, physical force and fraud can be used to take
advantage of migrants using the services of smugglers.
Violence is used during operations to assert control, to
discipline the group, to enforce ad hoc rules, to coerce
those who may be unwilling to cooperate with smuggler
demands, or to collect payment. Abuse and rape of
women has also been reported. Violence maintains group
boundaries between the organisers of smuggling and the



Constitutional Justice in Asia

351

clients. The scale of violence experienced by migrants is
unknown, but is thought to be increasing as unscrupulous
groups enter into the business of smuggling and as states
increase the conditions of entry, barring many from
gaining protection. The entrance of violent groups into
the smuggling businesses in areas such as Mexico, Egypt,
Israel, Turkey and the Horn of Africa are only a few
examples of world regions where violence and exploitation
have come to the foreground in human smuggling. Second,
knowledge about unaccompanied minors using human
smuggling is relatively limited. Minors (itself a culturally
specific term, often used to designate those 18 years old
or younger) constitute a growing population among
migrants using smugglers to reach other countries. The
smuggling of minors raises serious questions concerning
protection, victimisation and human rights. Minors may
be more vulnerable to exploitation and forms of human
trafficking. Minors travelling alone are particularly at
risk. Furthermore, minors and adolescents are at risk of
developing emotional problems related to past traumatic
events, and the smuggling journey may magnify the risks
to their emotional and physical well-being’.'”!

Moreover, the scale of irregular migration experienced in the
world today, the level of danger often involved and assessment of
the circumstances from which those who make desperate choices
to risk life and limb to seek better destinies, could urge the ECrtHR
to reconceptualize migration under a stronger human rights
paradigm, even if it would therewith break open and reorder legal
structures now in place, such as those laid down in the Trafficking
and Smuggling Protocols. The Court could expand protection
generally, but also in the specific context of the victim-centric
postive obligations to enforce the criminal law against smugglers,
therewith providing strong arena’s where smuggling victims can
claimjustice and relevant protection. Indeed, deploying devices such
as those it has used in other spheres in which it has marked crimes

171 Theodore Baird, Understanding human smuggling as a human rights issue, p. 3-4. See
with respect to the human rights issues attached to smuggling in this sense also generally
Obokata’s depiction thereof depiction thereof, framed by him as relating to the ‘causes’,
‘process’” and ‘consequences’ of smuggling, Tom Obokata, Smuggling of Human Beings
from a Human Rights Perspective, p. 399-402.
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and victims thereof as requiring particularly stringent protection,
the ECrtHR could well argue that, again for certain groups of
smuggled persons, practical and effective protection is required
and that as a living instrument, the ECHR should be interpreted
to evolutively respond to current realities of smuggling.’’? Thus,
as it did in K.U. v. Finland, in which case the Court expressed that
it was “sensitive to the Government’s argument that any legislative
shortcoming should be seen in its social context at the time’, yet still
held that the government should have been aware of the dangers
for criminal activity on the internet as well as of the development
of ‘the widespread problem of child sexual abuse’, so that it could
not be said the Finnish government “did not have the opportunity to
put in place a system to protect child victims from being exposed as
targets for paedophiliac approaches via the Internet’,'”* the ECrtHR
could determine in the sphere of human or migrant smuggling
that altered circumstances require a different approach. To provide
just one illustration thereof, the International Organization for
Migration’s ‘Missing Migrants Project” provides statistics of 2,346
migrant fatalies, in 2018, up to August thereof, alone.'”

While such categories of smuggled persons - those whose
‘choice” to make life-threatening journeys by land or sea - may
certainly stand at the fore in terms of specific groups of smuggling
victims who may be identified as requiring greater protection, the
Court’s judgment in Khailafia v. Italy’> would indicate that a shift
in position would be required on the part of the ECrtHR for that
to occur. In that case, the Court namely held that found that art.
3 ECHR had not been violated due to the conditions of detention
of in which applicants, who were boat refugees, were held in a

172 See with regards to the distinct issue of extraterritorial obligations of European States in
light of their ‘external migration policies’, outside of their own borders, Maarten den Heijer,
Europe and Extraterritorial Asylum, Dissertation, Leiden, 2011. See also theSee the Factsheet
‘Extra-territorial jurisdiction” of the Court’s Press Unit, last available at https://www.echr.
coe.int/Pages/home.aspx?p=press/factsheets&c=#n1347890855564_pointer, on 8 August
2018.

173 K.U. v. Finland, par. 48.

174 See for those and other statistics, the website of the project, last available at: https://
missingmigrants.iom.int, on 8 August 2018. See for other sources, the Migration Data Portal,
last available at: https://migrationdataportal.org/themes/smuggling-migrants#data-sources,
on 8 August 2018.

175 ECrtHR 15 December 2016, Khlaifia v. Italy, Appl. Nr.: 16483/12.
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reception centre, as those conditions did not amount to inhuman
or degrading treatment, in part due to their particular profile. As
discussed by Venturi, in this case, the Court determined that while
an increasing influx of migrants cannot, per se, absolve a State of
its obligations under Art. 3 ECHR, regard must still be had to the
situation of the applicants versus the circumstances under which
Italy found itself as a consequence of the ‘migratory pressure’ at
the time of the Arab Spring, subsequent to which Italy had declared
a state of emergency.'” ‘In fact, the Grand Chamber affirmed that
‘it would certainly be artificial” not to consider that the undeniable
hurdles faced by the applicants originated from a ‘situation of
extreme difficulty confronting the Italian authorities at the relevant
time’.'”” Within that frame, the Grand Chamber determined that the
applicants were not asylum seekers and, therefore, ‘did not have
the specific vulnerability inherent in that status’.'”® Recognizing
that the applicants were vulnerable because they had undergone a
‘dangerous journey on the high seas’, a circumstance which had led
the chamber in its judgment in this case to decide that art. 3 had been
violated, the Grand Chamber however disagreed."”” Even though the
applicants were in a weakened physical and psychological condition
because of the dangerous sea crossing, when held at the centre, they
‘did not bear the burden of traumatic experiences that had justified
the vulnerability approach adopted in M.S.S. v Belgium and Greece’,'™
while ‘(f)urthermore, the Grand Chamber also pointed out that
the applicants did not belong to any of the categories traditionally
regarded as vulnerable (such as minors), but were simply young
males without any particular health issue’.’® According to Venturi,
‘(these arguments seem to corroborate the ECtHR’s nuanced
approach to the notion of vulnerability, which on the one hand is
inherent to all asylum seekers while, on the other hand, is attached

176 Denise Venturi, The Grand Chamber’s ruling in Khlaifia and Others v Italy: one step forward,
one step back?, 10 January 2017, Guest post at: https://strasbourgobservers.com/2017/01/10/
the-grand-chambers-ruling-in-khlaifia-and-others-v-italy-one-step-forward-one-step-back/,
last available on 8 August 2018.

177 Tbid.

178 TIbid.

179 Ibid.

180 Ibid, referring to ECrtHR 21 January 2011, M.S.S. v. Belgium and Greece, Appl. Nr.: 30696/09.

181 Ibid.
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to certain individuals because of specific conditions that put them
in a more disadvantaged position. According to her, the Grand
Chamber’s reasoning seems to give a hint on what vulnerability is
not: being a healthy, young man, albeit with irregular status’.'®

Drawing a broader circle of protection in areas where distictions
between profiles, degrees and types of vulnerability will require
adequate definition of that concept. Some variables have been
mentioned above which may be utilized as anchoring-points
to better assess the gravity of concete victims’ own narratives,
such amrkers should of course however be further developed. In
any event, in the meantime, rather than erring by not providing
adequate protection where it should have been available, the better
option may be to prophylactically draw protection too broadly, so
that situations which indeed require more stringent standards can
be filtered through in concreto.

4. A role for national Constitutional Courts

Returning finally to a role which could be played in the
development of protection for victims of human or migrant
smuggling by national Constitutional Courts, autonomously and
in regional collaborations - and in that last regard underlining
the value of such forms of co-operation such as that undertaken
by the AACC - one concluding remark may be that while human
or migrant smuggling represents a global issue, the problematic
involved can differ vastly from country to country and region to
region. Co-operation between actors who are confronted with
common problems may greatly enhance possibilities to design
context-adequate responses or to rethink and reconceptualize in a
manner better aligned with region-specific parameters, interests and
possibilities. Nations and regions may stand, as locales of origin,
transit or destination, at different points in smuggling or trafficking
routes and for that reason be confronted with issues arising from the
same chain of vulnerability. Regional social, economic and political
circumstances can create inter-connected push and pull factors
causing smuggling and trafficking routes to develop or intensify.

182 Ibid.



Constitutional Justice in Asia

355

Practical resolutions could also arise out of collaborations: needs
in one region for an influx of foreign labour may provide correspond
to and resolve issues with respect to the irregular migration routes
of another. Different opinions and ideas on the manner in and extent
to which a region could be opened to flows of people may lead to
alternative approaches and innovations, which could be shared
with other regions and the global community at large. Asia and
its Constitutional Courts, together with its counterparts in Europe,
Africa and The Americas, could bring a great deal to the table by
sharing ideas. Working together, Constitutional Courts may also
play an important role in providing critical relief as well as in
shaping regional policies. Particularly in terms of a quick response,
national Constitutional Courts may be better placed than other
(internationally co-operating) public stakeholders in discerning
and responding to issues which are specific to particular regions or
contexts, to deliver rapid protection and act as corrective guardians
to policy and actions.

Discussions should thus take place on the role which may be
played by national Constitutional Courtsinsecuring and galvanizing
human rights protection in urgent and sensitive domains such as
that of the protection of victims of human or migrant smuggling,
in good alignment with own national and regional needs and
realities. Such discourse should also focus on how such roles can be
substantively and procedurally realized. In the absence of a (well-
developed) (formal) framework for it, the sharing and borrowing of
ideas should be the subject of critical appraisal, both in terms of its
potential for effectiveness as well as its substantive, procedural and
institutional legitimacy. In policy domains such as migration and
asylum, in which international and national interests are managed
by a multitude of actors, ‘collaborating” courts could meet with
strong resistance.

Judicial activism in this sense may be regarded as an over-
stepping of jurisdictional boundaries, not only in the sense of formal
competencies, but also in that of the practical ability of courts, within
the substantive, procedural and logistical limitations of judicial
decision-making, to achieve effective integral policy frameworks.
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The manner in which judicial co-operation may take place should
therefore also be carefully and critically considered. While organic
and responsive evolution lies in the nature of judicial law-forming
and indeed represents a great merit of it, a resolve to co-operate
between national courts should be preceded by clear consensus and
design as to the parameters of collaborations. In a substantive, but
particularly also a “procedural sense’, the case law of the ECrtHR
can serve as a useful illustration in that regard. Thus, even if not
standing in a formal relationship with this Court, Constitutional
Courts may find it useful to maintain awareness of the ideas this
highly active (and well-used) Court develops, as well as of the the
manner in which it seeks to provide expansive protection, all the
while negotiating the complexity of its particular jurisdiction.

The protection of smuggled humans or migrants is certainly a
theme which requires due attention by all judicial bodies charged
with the protection of fundamental rights. Like the ECrtHR,
national Constitutional Courts could play an important role in
designing and demanding further protection of the sort discussed
in this contribution, thus via the vehicle of criminal justice, victim-
centric, positive obligations. The positive obligations of States could
however also could be made exponentially greater, by embedding
them in ideas such as that all countries, regions and the international
community at large, also have the duty to protect potential victims
while they are still in the state of origin and are still suffering
under the circumstances which they wish to or must escape. Such
obligations could be to correct the circumstances which are causing
mass migration and therewith victimization, so to act against war,
conflict, hunger, poverty and discrimination.'®

183 See in also in this regard, particularly with respect to the causes of migrant smuggling, again,
Tom Obokata, Smuggling of Human Beings from a Human Rights Perspective, p. 399-402.
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THE LAWS ON IMMIGRATION AND REFUGEES IN AFRICA:
THE ROLE OF CONSTITUTIONAL COURTS

Moussa LARABA’

I. INTRODUCTION
A. Definition of Immigration

Movement of persons from one place to another, particularly
from one country (emigration) to another (immigration) for political,
social, economic or personal reasons, and which is the result of
either an entire population or of individuals being integrated into a
broader societal phenomenon

B. Definition of Refugee

A person who has left his or her country of origin for political,
religious or racial reasons and who does not have the same status
as indigenous peoples in the country in which he or she resides and
has not acquired nationality.

Migration, bothinternal and international, isa major phenomenon
in Africa. This note briefly reviews:

* The main characteristics of migration on the continent;

* The human rights situation of the three main categories
of migrants: workers, refugees, and internally displaced
persons.

* The main challenges facing the continent with regard to
migration;

» The main conventions and remedies in the continent and
its sub-regions;

" Secretary General, the Conference of Constitutional Jurisdictions of Africa — CCJA.



Constitutional Justice in Asia Moussa LARABA

360

* The African Constitutions and the Refugees Question -
Some examples

* The role constitutional courts in protecting refugees and
migrants in Africa - Some examples

II. CHARACTERISTICS OF MIGRATION IN AFRICA

A. Multifaceted, Large-Scale, and Intra-Continent Migrations

Sub-Saharan African countries are experiencing large-scale
displacement, regardless of the pattern of migration: workers,
refugees, or displaced persons. The area includes countries from
which large numbers of people migrate (Sahel countries, Zimbabwe)
and countries receiving large numbers of migrants (South Africa,
Nigeria, and the Democratic Republic of Congo).

African migrations are quantitatively very large both in terms
of the ratio to the continent’s population and in gross figures in
relation to a global scale. Out of approximately 200 million migrants
estimated in 2006 globally, about one third are said to be of African
origin (including North Africa. In addition, Africa alone accounts
for one-third of the refugees and half of the world’s internally
displaced persons.

These migrations are primarily internal ones. Thus, half of African
migrants live in another country of the continent and nine-tenths of
Africanexilesfindrefugeinacountryborderingtheircountryoforigin.
Thus, African countries are bearing the brunt of strong migratory
pressures linked with conflict and natural disasters, which occur on
the continent, and receive large numbers of migrant workers.

B. An Old Mobility That Is Developing and Taking on New
Forms

Internal and international migrations are not new in Africa:
caravan trade, nomadism, slave routes, movements of students and
workers inside former colonial areas, etc.

Cross-border micro-displacementis common, particularly among
communities living on both sides of national borders: Mozambique
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- South Africa; Rwanda -Congo; Burkina Faso - Cote d’Ivoire, etc.
These movements are continuing, and even intensifying, for social,
economic, or crisis reasons, despite increasing restrictions imposed
at borders. As a result, these migrants find themselves in irregular
situations.

Today, migratory movements are developing and becoming
more complex. There are more and more destinations, routes are
extending (as evidenced by the growing presence of West Africans
in South Africa), and migration often involves several stages: paying
for travel, finding access routes to the country of destination, getting
the desired job or status.

Some countries of departure have become receiving countries as
well and it is not uncommon for some countries to be countries of
departure and receiving countries for refugees (Sudan) or migrant
workers (South Africa). Moreover, migration is becoming more
feminine: today, women make up a substantial part of migrant
workers and are among the main victims of internal displacement
and trafficking in human beings.

Mobile phones and new communication technologies serving
migrants

The explosion of the mobile phone is undoubtedly one of the
keys to a regionalization of international migration increasingly
articulated to globalization. All major emigration areas are covered
by several mobile operators. The importance of the telephone as a
means of communication between the migrant and his / her family
or community of origin is well known.

The dissemination of the Global System Mobil (GSM) in some
sparsely populated and hard-to-reach areas is reminiscent of
migrants’ routes and places of convergence, such as Arlit (Niger) or
Gao (Mali) borrow the land routes leading to the gates of Europe via
the Sahara. Thus, the implementation of GSM is now an essential
element in the organization and management of smuggling
networks. The mobile phone has become an indispensable tool
both as a facilitator and an accelerator in the dissemination of
information.
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The mobile phone is also an incentive for candidates to emigrate,
as Boubacar’s account28, which left Casamance for the Canary
Islands in 2006, illustrates: “It was in Mauritania when I was fishing
only young people like me have gone to Spain. Their echoes came
to us every time that they had returned to this country. [...] I tried to
pass by twice and, each time, it was the Moroccan navy that made
us return. I then returned to Senegal [...]. From there relatives and
friends left by D. [village of Casamance] often telephoned me to ask
me to try this way. I finally decided.

Thus, the mobile phone is emerging as one of the key elements
in the organization of migratory networks that travel the roads
of West Africa. The political space of free movement of persons is
today stimulated by the dynamism of the intangible space of new
information technologies.

III. THE THREE MAIN FORMS OF MIGRANTS: REFUGEES
/ ASYLUM SEEKERS, INTERNALLY DISPLACED PERSONS
(IDPS), AND WORKERS

A. Refugees / Asylum Seekers

According to the High Commission for Refugees (UNHCR),
there are 2.7 million refugees in Africa, 773,500 of whom are
asylum-seekers. Refugees include not only individuals - political
opponents, human rights defenders, journalists, etc., who flee a
regime that threatens them - but also entire populations that flee
fighting, raids, famines, and natural disasters.

African refugees are mainly from Sudan, Burundi, the
Democratic Republic of Congo (DRC), Somalia, Liberia, Togo, the
Central African Republic, and Rwanda. As already mentioned,
nine-tenths of the refugees take refuge in a neighbouring country;
when possible, they gather in an area close to their own, where the
population speaks the same language.

In this regard, the DRC has received approximately 1.2 million
Rwandan refugees since 1994. Cross-flows of refugees are not
uncommon. Sudan accommodates 300,000 Eritreans, while 400,000
Sudanese take refuge in Uganda, Ethiopia, Kenya and the DRC.
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B. Internally Displaced Persons

Sub-Saharan Africa has the highest number of IDPs in the
world. Out of the 12 million IDPs in Africa, nearly half of them (5.3
million) are Sudanese. The other main countries affected by this
phenomenon are: Uganda, with 2 million displaced persons; the
DRC, with 1.6 million; Cote d’Ivoire, with 700,000; Zimbabwe, with
570,000; Somalia, with 400,000; and Kenya, with 381,000.

These displacements often results from violations of international
humanitarian law during armed conflict.

Civilians, mostly women and children, are forced to flee their
homes to protect themselves from violence or persecution without
leaving their country. Natural disasters are another less frequent
but major cause of internal displacement.

C. Migrant Workers

The vast majority of African migrants are workers, who travel to
other African countries, or to other continents, including Europe. In
Africa, the main receiving countries for African workers are: South
Africa, Nigeria, Gabon, and until recently Cote d’Ivoire. Some of
these migrants also visit Maghreb countries and the Middle East
(Libya, Morocco, and Algeria). In Gabon, one fifth of the population
is immigrant. Nevertheless, the receiving countries are closing their
borders one after the other, which means that workers no longer
have a regular situation or are pushed to look elsewhere, and often
further, for new receiving countries.

IV. NEW TRENDS, NEW CHALLENGES

A. The Tragedies of Migration to Western Europe

Since the early 1990s, there has been a growing number of
tragedies on the borders of Europe, which has become a fortress:
many migrants from sub-Saharan Africa die in makeshift boats in
the Mediterranean, in the holds of aircraft, or are chased by police
and Coast Guards while they try cross the frontiers. Often, these
migrants pay for their travel with savings from an entire social
network or by going into debt.
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They travel through several countries, take makeshift jobs along
the way, pay smugglers, and try to escape the police. If they are
caught and repatriated to their country of origin, they often start the
same journey all over again.

B. Rise of Nationalism and Xenophobia

Over the past decade, there has been a rise in xenophobia and
nationalism, often accompanied by outbreaks of violence, in several
African countries with large numbers of migrants.

First example: Cote d’Ivoire

In Cote d’Ivoire, the concept of “ivoirianness” (ivoirité) was
coined and used for political purposes to distinguish so-called
“ethnic Ivorians” (of Ivorian origin for at least two generations)
from so-called “foreign Ivorians”. This concept establishes social
and political hierarchy based on the origin of nationals and develops
hostility against foreigners and Ivorian Muslims of northern Cote
d’'Ivoire. In 1998, a land law reserved the right of ownership of the
land to “ethnic Ivorians” solely. As a result thousands of peasants
of Burkinabe origin were expelled from the north of the country.
This concept is one of the triggers of the Ivorian crisis.

Second Example: South Africa

At the end of June 2016, the government of South Africa
published a draft law on international immigration that worries
immigrants. The draft law makes a distinction between refugees -
whose status has been clarified - and asylum seekers, whose files
are being processed. In particular, refugees would not be allowed
to work. According to the draft law proposed by the Home Affairs
Department, they should even remain in dedicated centres, which
could be managed by the Red Cross and the United Nations High
Commissioner for Refugees.

The members of the Congolese organization Congo for Peace
Without Borders handed over a memorandum to the UNHCR and
the Home Affairs Department to express concerns and ask for better
law enforcement.
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V. PROTECTION OF MIGRANTS AND REFUGEES:
AFRICAN CONVENTIONS AND REMEDIES

In Africa, the protection of migrants and refugees faces two
major hurdles: the lack of a proactive and humanist policy on
refugee asylum right, on the one hand, and limited capacities of
humanitarian organizationsto assistthese countriesinimplementing
international conventions, on the other hand.

A. United Nations

Almost all countries in sub-Saharan Africa are signatories to the
1951 United Nations Convention Relating to the Status of Refugees.
Only some fifteen countries have ratified the 1990 International
Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families. They nevertheless represent almost
half of the 35 States parties to the Convention. The UN Committee
on the Protection of the Rights of All Migrant Workers and Members
of their Families is a body responsible for ensuring compliance
with the Convention. It is composed of independent experts, and
met in 2004 for the first time to examine the reports of States. The
Convention also provides for the possibility of lodging individual
complaints and conducting investigations.

B. African Union

Article 12 of the African Charter on Human and Peoples” Rights
of 1981 provides for freedom of movement and the right to seek and
receive asylum in the event of persecution abroad, in accordance
with national and international rules. It was supplemented by the
adoption in 1969 by the OAU of the Convention Governing Specific
Aspects of Refugee Problems in Africa, ratified by the majority of
sub-Saharan African countries.

The African Commission on Human and Peoples’ Rights is
responsible for reviewing periodic reports of States, including
compliance with Article 12 of the Charter and the 1969 OAU
Convention on Refugees. It may also receive reports by States or
other sources, including non-governmental organizations and
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individuals, concerning violations by a State party of the rights
provided for by the Charter. It then makes conclusions, which serve
as recommendations for States.

In 2003, the African Commission on Human and Peoples’
Rights appointed a special rapporteur on refugees, asylum seekers,
and displaced persons. The rapporteur is mandated to receive
information, carry out studies and investigations, engage in dialogue
with States, raise awareness on the implementation of relevant UN
and OAU conventions, and prepare reports and recommendations
to the Commission.

The African Court on Human and Peoples’ Rights was established
in 2004. For some countries (those who signed the declaration under
Article 34.6 of the Protocol), individuals and non-governmental
organizations may refer cases directly to the Court. In other cases,
the Court may be referred to by the African Commission on Human
and Peoples’ Rights. The Court ensures compliance with OAU and
UN conventions, including those relating to refugees and migrant
workers.

C. Sub-regional Organizations

In 1979, the Economic Community of West African States
(ECOWAS) adopted a Protocol on the Free Movement of Persons,
which gives citizenship status to all citizens of the Member States
and asks these States to “abolish all obstacles to freedom of movement
and residence within the Community”. The ECOWAS Treaty also
stipulates that citizens of the Community are exempted from visas
and residence permits and may take up employment and undertake
commercial or industrial activities in all member countries.

In the case of the West African Economic and Monetary Union
(WAEMU), the Treaty establishing the Union provides for the free
movement of persons within the Member States and grants the
right to engage in professional activity, but with many limitations.
However, there is no regional agreement with regard to the Central
African Economic and Monetary Community (CEMAC) and the
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Southern African Development Community (SADC). In this region,
a Protocol on the facilitation of the movement of persons has been
adopted, but is yet to be ratified.

VI. -AFRICAN CONSTITUTIONS AND REFUGEE RIGHTS

The majority of African countries have provisions in their
constitutions for the protection of refugees, thus we can cite:

Algeria

Art. 81. Every foreigner lawfully within the national territory
enjoys protection of the law for his person and his property.

South Africa

Section 9.1 of the Constitution of South Africa states that all
individuals are equal before the law and enjoy the same benefits
and protection of the law. This includes all foreigners residing on
the territory.

Benin

According to Section 147 of its Constitution, Benin has the duty to
welcome and protect refugees from the sub-region and elsewhere.

Morocco

Art. 30: ....Foreigners shall enjoy the fundamental freedoms
accorded to Moroccan citizens, in accordance with the law. Those
who reside in Morocco may participate in local elections by virtue of
the law, the application of international conventions or reciprocity
practices. The conditions for extradition and the granting of the
right of asylum are defined by law.

Tunisia

Art. 26: The right to political asylum is guaranteed in accordance
with the law; it is forbidden to extradite persons who benefit from
political asylum.
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VII. THE ROLE OF CONSTITUTIONAL COURTS IN THE
PROTECTION OF REFUGEES AND MIGRANTS

A. The Constitutional Court of the Central African Republic

Central African refugees have the right to vote in accordance
with the Constitution. This ruling by the Constitutional Court of
the Central African Republic, issued on 24 July 2015, is inconsistent
with the law passed in early July by the Central African Republic,
which excluded refugees from voting on the grounds of fraud.

While the decision of the Constitutional Court to allow refugees to
vote has been welcomed by the UN, it does not delight the majority
of Central African politicians. Of course, excluding them from the
electoral process raises questions in terms of representativeness.
But for some, letting refugees vote can only lead to massive fraud.

Most political leaders did not want refugees to vote, but they
pledged to respect the Constitutional Court’s opinion, while putting
in perspective the importance of the refugee community.

According to UNHCR figures, one-tenth of the Central African
Republic’s population has fled the country since late 2012. This
represents 460,000 persons, including 190,000 voters, i.e. about 10
per cent of the Central African electorate.

B. The Supreme Court of Kenya

In its judgement No. 227 of 9 February 2017, Kenya’s Supreme
Court ruled that the principle of non-refoulement is the cornerstone
of international refugee law. As a result, the collective repatriation
of Somali refugees from Kenya is illegal, discriminatory and
unconstitutional as it violates international law.

This judgement was given in the case between the Kenyan
Government and the Kenya National Commission on Human
Rights and the Legal Advice Centre.

The Kenyan authorities decided to repatriate Somali refugees
from Kenya. As a result, the claimants, namely the Kenya National
Commission on Human Rights and the Legal Advice Centre, filed
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a petition on 25 July and 30 September 2016 to request the Supreme
Court to annul this decision.

The Government of Kenya invoked security reasons. In fact, it
considers these refugee camps as staging grounds for terrorists.
However, the decision was justified by Article 24 of the 2010
Constitution, which refers to limitations, as there is overcrowding in
the camps, terrorist attacks, significant financial needs to maintain
the camps, trafficking and the proliferation of weapons.

For their part, the claimants argued that the measures taken by
the Government were drastic and would expose refugees to danger,
torture, abuse, and potential death in their country of origin. They
also argued that such refoulement was discriminatory because it
targeted only refugees of Somali origin.

Responding to these factual and legal grounds raised by the
parties and based in particular on the provisions of Article 20 of
the Constitution, which makes no distinction between nationals
and non-nationals, the Supreme Court annulled the decision of the
Government of Kenya, considering it illegal, discriminatory, and
unconstitutional.

C. The Constitutional Court of Zambia

Zambian legislation gives the executive power a great deal
of latitude to expel any person who, in the opinion of the public
authorities, is likely to endanger peace and public order. This
prerogative has been used on numerous occasions, and courts have
beenreluctant to oppose this practice. Long-term residentsin Zambia
were targeted by this practice. In 1994, the Interior Minister issued
a deportation order against an Indian man married in Zambia to a
Zambian woman whose two daughters lived in Zambia, claiming
that his presence in Zambia posed a danger to peace, security, and
public order. The courts followed the jurisprudence and refused to
quash the Minister’s decision.

In a more recent case, however, the Supreme Court placed certain
limits on the prerogatives of the Government. It ruled against the
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expulsion of Roy Clarke, a British-born writer who has been living
in Zambia for three decades, married to a Zambian woman and
with Zambian children and grandchildren, who has been unable to
acquire citizenship since the legislation does not permit the transfer
of a woman’s nationality to her husband.

D. The Constitutional Court of South Africa

The Constitutional Court of South Africa reviewed the
constitutionality of two clauses of Immigration Act No. 13 of 2002.
Both clauses deal with the treatment of individuals suspected of
being irregular migrants at the ports of disembarkation. The first
clause, Section 34.8, allows an immigration officer to detain an
illegal foreigner on board the ship on which he or she had arrived,
pending his or her deportation to the border. Section 1.1 of the
Immigration Act includes in the definition of ‘ship” any vessel,
boat, aircraft or other prescribed conveyance. The second clause,
Section 34.2, limits the period of detention of illegal of foreigners to
48 hours, elsewhere than on a ship and for purposes other than his
or her deportation.

The Government raised two preliminary issues concerning the
capacity of the parties and the applicability of the Declaration of
Rights. On the first issue, the Government deemed that the claimant
(LHR) could not act in the public interest. The Court ruled that LHRs
were acting in the public interest. Its ruling was reasoned by key
concepts, such as the constitutional significance of the provisions at
hand, the vulnerability of the group concerned and the difficulty of
those individuals to bring legal action on their own.

The second issue was whether the Declaration of Rights applied
to foreigners in an irregular situation. The Government argued, on
the basis of Section 7.1 of the Constitution, that the Declaration of
Rights only applied to persons “in our territory”, excluding illegal
migrants not officially admitted. The Court rejected this argument,
finding that illegal foreigners were physically in the territory. They
could therefore claim protection under Section 12 of the Constitution
(right to liberty and security of persons) and Section 35.2 of the
Constitution (rights of detained persons).
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The detention of illegal foreigners on board a ship is a limitation
on their rights to liberty and to not be detained without prior trial.
The Constitutional Court found that such limitation could be
justified under Section 36 of the Constitution only to the extent that
Section 34.8 of the Act does not provide that detention on board a
ship may be examined by a court after 30 days.

The Court held that the Act was unconstitutional in that it did
not permit detention on board a vessel for a period exceeding 30
calendar days.

To remedy this unconstitutionality, the Court interpreted the
terms of Section 34.8 of the Act as providing that detention on
board a ship may not exceed thirty (30) days in the absence of a
court order to that effect. In addition, it stated that a court could
extend detention for an additional period not exceeding ninety (90)
calendar days.

VIII. CONCLUSION

The problem (The issue) of migrants and refugees appears day
by day as a challenge that Africa must take up to fulfil its promise
of development. Violence, intolerance, injustice, poverty, and AIDS
are all related to the refugee issue. Professor Theodore HOLO,
President of the Constitutional Court of Benin, states: “Africa, the
cradle of humanity, is today considered the land of choice of refugees. People
are forced to leave their country, having no alternative but the suitcase
or the coffin, either because of their origin or their religious, political, or
philosophical convictions. Others are fleeing economic misery, internal or
international conflict, and Africa is still a major theatre of operations.
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MIGRATION AND REFUGEE LAW

M. Serhat MAHMUTOGLU®

INTRODUCTION

Constitutional Court of the Republic of Turkey is a member
of the Association of Asian Constitutional Courts and Equivalent
Institutions (AACC). The Association aims to promote democracy,
rule of law and fundamental rights in Asia by enhancing the
exchange of information and experience regarding constitutional
justice between the institutions that exercise constitutional justice
and by enriching the friendly relations and cooperation.

At the 2" Board of Members Meeting of the Association that was
held in Istanbul in April 2014, it was unanimously held that Summer
Schools on the constitutional justice would be organized in Turkey
every year. It was decided during the 3" Board of Members Meeting,
held in 2016 in Bali, Indonesia, that a Permanent Secretariat of the
AACC be established, and that a Centre for Training and Human
Resources Development, which is one of the three branches of this
Secretariat, be formed and become operational in Turkey. Within
the scope of the activities of this Centre, the 5 Summer School
themed “Migration and Refugee Law” will be held in Turkey on
17-24 September 2017.

The theme of this year’s academic programme has been
determined as Migration and Refugee Law. It must be underlined
that the Republic of Turkey has opened its doors unconditionally
and without hesitation to over 3 million refugees from all over the
world, being in the first place Syria and Iraq, on the ground that
they were subject to oppression and persecution.

" Rapporteur Judge of Constitutional Court of the Republic of Turkey.
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According to the 2015 data of the United Nations High
Commissioner for Refugees (UNHCR), more than 3 million refugees
out of approximately 21 million refugees worldwide are in Turkey.
This reveals that the number of refugees in Turkey is more than the
populations of 61 countries that are members of the UN.

Within the scope of this study, international and national
legislations on Migration and Refugees, applications lodged by
foreigners with the Constitutional Court and summaries of some of
the important judgments of the Constitutional Court in this respect
have been discussed.

As detailed by Prof Rick Lawson and Prof Pmar Olger at the
morning session, according to the European Convention on Human
Rights, in cases where foreigners face the risk of being ill-treated in
case of deportation, the states are obliged to protect them.

I will not repeat the practice of the European Court of Human
Rights and the relevant legislation, as our distinguished lecturers
have mentioned those issues in the morning. Instead, I will explain
the practice of the Turkish Constitutional Court concerning the
applications lodged by foreigners, the working method of the Court
and, if any time remains, three judgments of the Court.

First of all, I can say that the Constitution of the Republic of
Turkey and the Convention contain similar safeguards and that the
practice of the Turkish Constitutional Court in terms of individual
application is parallel with the practice of the ECHR.

CASE-LAW OF THE CONSTITUTIONAL COURT

The Constitution contains no provision concerning the entry
of foreigners into the country, their residence in the country and
their deportation from the country. As also acknowledged in
the international law, this issue remains within the scope of the
sovereignty power of the State. Accordingly, there is no doubt that
the State has discretion in allowing the foreigners to enter into the
country or deporting them. However, in cases where such actions
constitute an interference with fundamental rights and freedoms
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safeguarded in the Constitution, they can be subject to individual
application.

Besides the right to life, Article 17 § 1 of the Constitution also
guarantees the right to protect and improve individuals’ corporeal
and spiritual existence. Paragraph 3 therein provides that no one
shall be subject to “torture or ill-treatment” and that no one shall
be subject to punishment or treatment “incompatible with human
dignity”. As can be understood from the Article, the corporeal and
spiritual existence of individuals that is generally safeguarded
in Paragraph 1 is distinctively protected against ill-treatment in
Paragraph 3.

However, for the consideration that the rights protected by way
of such prohibition are guaranteed in real terms, it is not enough
for the State not to subject the individuals to ill-treatment. The State
must also protect the individuals against the acts of public officials
and third parties that may cause ill-treatment (see A.A. and A.A,, §
57).

As a matter of fact, in Article 5 of the Constitution, provision
of the conditions required for the development of the individuals’
material and spiritual existence is considered among the
fundamental aims and duties of the State. Considering Articles 17
and 5 of the Constitution together, it is understood that the State
also has a positive obligation to protect the individuals against the
prohibition of ill-treatment (see A.A. and A.A., § 58).

When Articles 17, 5 and 16 of the Constitution are interpreted
in conjunction with the international law, especially the Geneva
Convention, it must be accepted that it is among the positive
obligations of the State to protect the foreigners under its sovereignty,
who might be subject to ill-treatment if deported, from the risks
against their corporeal and spiritual existence (see A.A. and A.A,,
§ 59).

In order to provide a protection -within the scope of the positive
obligation in question- for the person to be deported against the
risks he might face in his country, he must be provided with
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“an opportunity to effectively object” to the deportation order.
Otherwise, it cannot be said that a foreigner alleging to be subject
to ill-treatment if deported and having more limited opportunities
than the State to substantiate his allegation has actually been
protected (see A.A. and A.A., § 60).

Therefore, itisbeyond doubt that the positive obligation to protect
against ill-treatment —by the very nature of the rights protected by
the prohibition in question- also includes procedural safeguards
to provide a foreigner against whom a deportation order has been
given with the opportunity “to have his allegations examined” and
“to have the deportation order examined fairly” (see A.A.and A.A.,

§ 61).

Within this framework, in cases where a foreigner alleges that
the prohibition of ill-treatment will be violated in the country he
will be sent to as a result of deportation, the administrative and
judicial authorities must investigate in detail whether there is a real
risk of violation in the relevant country. As a requirement of the
procedural safeguards in question, the deportation orders given by
the administrative authorities must be examined by an independent
judicial authority; the deportation orders must not be executed
during this examination; and the parties must effectively take part
in the proceedings (see A.A. and A.A., § 62).

The obligation to protect against ill-treatment does not always
require such an examination in every deportation process. In order
for such an obligation to arise, the applicant must in the first place
submit an arguable allegation. In this respect, the applicant must
reasonably explain the alleged risk of ill-treatment in the country
he will be retuned to; he must submit the relevant information
and documents to substantiate his allegation, if available; and his
allegations must attain a certain level of seriousness. However, as an
arguable allegation may vary according to the circumstances of the
case, each case must be examined in its exceptional circumstances
(see A.A.and A.A., § 63).

Regarding an allegation as arguable does not necessarily mean
that a violation will be found in the application. This only means that
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the applicant’s allegations can be examined. Whether the applicant’s
allegations that he might face certain risks given the conditions of
the country he will be returned to and his personal status are true
or not and whether his explanations are reasonable or not must be
examined rigorously. In the examination of whether the applicant’s
allegations are true or not and whether any risk exists or not, the
reports issued by national and international institutions or other
sources that might provide information on the case might be taken
into account (see A.A. and A.A., § 64).

In order to conclude that the prohibition of ill-treatment may be
violated if the deportation order is executed, it must be demonstrated
that the existence of a risk in the country to which the applicant
will be returned is beyond a possibility and that it constitutes “an
actual risk”. The burden of proof in this respect may be on the
public authorities and/or the applicant according to the nature of
the allegation. The following assessment criteria concerning the
burden of proof must be taken into account in the assessment of
whether an allegation is arguable or not (see A.A. and A.A., § 65).

Firstly, the applicant may claim that he might be subject to ill-
treatment due to the long-lasting general political instability in
the country he will be returned to and the internal disorder that
spread all over the country. In such a case, the public authorities
must objectively prove that the general conditions of the relevant
country will not violate the prohibition of ill-treatment (see A.A.
and A.A,, § 66).

Secondly, it may be alleged that the public authorities of the
country to which the relevant persons will be returned may
systematically subject them to ill-treatment due to their ethnic
origins, religious beliefs, political views or membership to a certain
group. In such cases, the public authorities must investigate whether
the persons or groups under such conditions have been subject to
ill-treatment in their countries or not. The applicant on the other
hand must prove that he belongs to or is a member of the groups
allegedly under the risk (see A.A. and A.A., § 67).
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Thirdly, the alleged risk in the country might derive directly
from the relevant person’s personal status, independently of his
belonging to or being a member of a certain group. In this case, the
applicant must explain why he will subject to ill-treatment in the
country he will return to, as well as he must clearly put forth the
facts that might substantiate his claims (see A.A. and A.A., § 68).

Lastly, it may be claimed that the risk in the country comes from
persons or groups who are not public officials. In this case, the
applicant must demonstrate that the risk is real and that the public
officials of the relevant country will not be able to provide sufficient
guarantees to eliminate the risk in question (see A.A. and A.A., §
69).

As arule, the circumstances of the date on which the deportation
order was made must be taken into account when investigating
whether the material facts regarding the existence of a real risk exist
or not. However, in cases of important developments that might
directly affect the outcome of the assessment to be made, the new
situation must also be taken into consideration (see A.A. and A.A,,

§ 70).

Statistics as to the Applications Lodged with the Constitutional
Court by Foreigners

Number of individual applications lodged with the Court
by foreign natural persons between 23 September 2012 and 15
September 2017 is 1223. Out of them, 250 applications were lodged
by Syrian citizens, 169 by Russian citizens and 118 by British
citizens. These are respectively followed by Iranian, Uzbek and
German citizens.

In 420 of these individual applications, the Court reached the
conclusion that in case of deportation, the applicant would face a
severe risk to his life, or his corporeal and spiritual existence in his
country of origin

In 420 of these individual applications, the Court reached the
conclusion that in case of deportation, the applicant would face
a severe risk to his life, or his corporeal and spiritual existence in
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his country of origin and accordingly ordered, as a measure, the
suspension of deportation. Out of the interim decisions delivered by
the Court, 413 decisions concern the right to life and the prohibition
of ill-treatment as well as 7 decisions concern the right to respect for
private and family life.

WORKING METHOD OF THE CONSTITUTIONAL COURT

Examination as to Request for an Interim Measure and on the
Merits

If the Court receives an individual application filed by a foreigner
with an alleged violation of the prohibition of ill-treatment in case
of deportation, it primarily makes an assessment as to whether
an interim decision may be rendered for the suspension of the
execution of deportation order.

As also underlined by Prof. Lawson, the aim of rendering an
interim decision is to prevent the applicant’s deportation unless
the Court renders a judgment as to the merits of the individual
application. This is because, it is explicit that a violation judgment
to be rendered after deportation would not afford a protection for
the applicant within the meaning of the prohibition of ill-treatment.

I. Prominent Decisions/Judgments of the Constitutional Court
on Refugees and Migration

1. Interim Decisions

a. Application by G.B. and Others (no.2015/15273, 17 September
2015)

G.B. is a Russian citizen residing in Turkey. The remaining
applicants are G.B.’s children who were born in 2008, 2012 and 2013
and are temporarily residing with their grandmother in Russia.

G.B. was arrested and taken into custody while trying to illegally
cross the border to Syria. Thereafter, on 22 November 2014, the
Istanbul Governor’s Office ordered the applicant’s deportation.

G.B. brought an action for the suspension of the execution of
her deportation. She also requested to be granted international
protection from Turkey.
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When taken into custody, the applicant sent her children in need
of care to Russia to stay with their grandmother. However, after
making a request for international protection, she called back her
children to Turkey.

The children arrived in Turkey; however, after being made to
wait for 4 days at the airport, they were repatriated to their country
of origin due to the exclusion order imposed on them in Turkey.

The applicant then brought an action before the administrative
court and requested the court to stay the exclusion order. The
administrative court suspended the exclusion order imposed on the
applicant’s children.

Following this administrative court’s decision, the children once
again arrived in Turkey but were not allowed, at the airport, to enter
into the country.

Thereafter, the applicants filed an individual application with a
request for an interim measure with the Constitutional Court.

The Court reached the conclusion that causing the applicants,
who were a minor and, beyond question, in need of care given
their ages, to live apart from their mother until an uncertain
date may cause irreparable damages to their spiritual existence.
Accordingly, the Court acknowledged the applicants” request for
an interim measure, taking into consideration Articles 3 and 8 of
the Convention.

2. General Principles and Judgments on the Merits
a. General Principles

a. Application by Azizjon Hikmatov (no. 2015/18852, 10 May
2017)

--Citizen of Uzbekistan--

The applicant requested to be granted international protection
from Turkey by maintaining that he had become a target in his
country for involving in political protests against the government
and for taking part in youth-led movements during the period when
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he was studying at the Tashkent State University of Economics and
that those who desired to freely practice Islam and to carry out
studies on this field were exposed to duress and oppression in his
country.

Thereafter, the applicant was referred to Gaziantep for the
completion of the necessary procedures concerning his request for
international protection.

He then got married with another citizen of Uzbekistan, S.K.,
with whom he had got acquainted there. They have two children
who were born in 2011 and 2012.

The applicant and his family were granted a temporary residence
permit until the conclusion of their request for international
protection, on condition of not leaving Gaziantep without
permission.

In the meantime, the applicant applied to the Office of the United
Nations High Commissioner for Refugees (“the UNHCR”) to seek
asylum.

On 30 June 2010, the applicant was granted temporary refugee
status by the UNHCR.

On 15 March 2015, he was arrested while travelling in a vehicle
with a Syrian plate which was stopped by the police teams of the
Kilis Security Directorate. It was revealed that he did not have any
identity card with him.

The security officers considered that the applicant, in company
with four other persons, tried to enter into certain regions of Syria,
where clashes were taking place, through illegal means.

However, the applicant maintained that as there was limited
number of job opportunities in Gaziantep, he was going not to the
region where the clashes were going on but to the safe area, with a
view to selling some objects; and that he had made an agreement
with the driver in return for payment. He also noted that as a
result of the vehicle-search conducted, the police officers found a
camouflage (winter coat) owner of which was not known.



Constitutional Justice in Asia M. Serhat MAHMUTOGLU

384

The applicant further stated that he tried to enter into Azez
region located opposite to Kilis and a safe area where thousands of
civilians were residing; that he knew Arabic and that he received
trainings in the fields of trading and marketing; and that nor did he
aim at entering into the region where the clashes were taking place.
He also submitted documents and certificates indicating that he
knew Arabic and that he received trainings in the field of marketing.

Thereupon, an order for the applicant’s deportation was issued.

The action brought by the applicant for annulment of the
deportation order was dismissed by the competent administrative
court. The administrative court’s decision did not include any
examination or assessment as to the applicant’s allegation that in
case of his deportation, he might be killed or would be ill-treated in
Uzbekistan.

On 4 December 2015 the applicant became aware of this decision.
Thereupon, he lodged an individual application for an interim
measure on the same date.

The Constitutional Court emphasized that the administrative
court failed to make an examination or assessment as to the risk
alleged, by the applicant, to be present in his country of origin.
The Court further indicated that the administrative court did
not take into consideration the reports issued by institutions and
non-governmental organizations —namely the United Nations,
the Human Rights Watch and the Amnesty International that are
operating in the field of human rights— concerning Uzbekistan; and
that nor were the conditions prevailing in that country investigated.
For these reasons, the Court found a violation of the prohibition
of ill-treatment jointly safeguarded by Article 3 of the European
Convention on Human Rights and Article 17 of the Constitution.

However, I would like to emphasize that the violation judgment
of the Court does not mean that the applicant would be exposed to
torture in Uzbekistan. The Court underlines in its judgment that in
cases where such an allegation is raised, a deportation order cannot
be taken without an investigation into the alleged risks, as strictly
required by the prohibition of ill-treatment.
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b. Application by A.A. and A.A. (no. 2015/3941, 1 March 2017)

The applicants maintained that they had to leave their country
of origin, Iraq, and to take shelter in Turkey due to terrorist acts of
the DAESH; and that in case of deportation, their life as well as their
corporeal and spiritual existence would be at risk.

In brief, the Plenary of the Constitutional Court made the
following assessments:

In order to conclude that the prohibition of ill-treatment may
be breached in case of the enforcement of the deportation order,
it must be proven that existence of a risk in the country where the
person would be repatriated is beyond a probability and attains a
level of “real risk”. The burden of proof in this respect may be on
the public authorities and/or on the applicant, by the very nature of
the allegation.

In the event that the risk in the country where the person would
be repatriated is alleged to arise from persons or groups that are not
public officers, the applicant must prove both the existence of this
risk and the fact that the public authorities of the relevant country
would remain insufficient to afford sufficient protection for the
elimination of this risk.

It is beyond doubt that the applicant’s allegations that their
home had been bombed by the DAESH terrorist organization and
that their corporeal and spiritual existence would be at risk in case
of being deported are not unfounded. However, it is not possible
to accept that every allegation of running away from a terrorist
organization is not per se arguable. The applicants are required
to reasonably explain the current and probable risks concerning
their personal situations and to submit, if any, information and
documents in respect thereof.

The applicants submitted certain photos by asserting that their
home had been bombed by the DAESH terrorist organization. It has
been observed that a certain part of the procedural safeguards that
must be provided within the scope of the prohibition of ill-treatment
(the obligation to carry out inquiry, effective participation in the
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proceedings) was not afforded during the proceedings before the
administrative court; and that both in the course of the proceedings
and the individual application, the applicants failed to make an
explanation to prove that these photos were of their own home.
What is more important, the applicants’ refraining from giving
information about from which region of Iraq they had come makes
it difficult to verify the accuracy of their allegations.

In the reports issued by the international human rights
organizations, it is indicated that the DAESH is active not
throughout Iraq but in certain regions of the country. Neither is
there an assessment concerning the fact that the Iraq1 Government
remains insufficient to ensure safety of its citizens in the regions
under its control.

As regards the applicant’s assertion that “they are in dispute
with the Iraqi government”, there is no need to make a further
assessment as there is no allegation that the Iraqi government has
ill-treated, or may ill-treat, the applicants due to a dispute nature of
which is not known.

Consequently, having reached the conclusion that the applicants’
allegations that they may be subject to ill-treatment in their country
of origin in case of being deported are not of arguable nature, the
Constitutional Court found no violation of the prohibition of ill-
treatment safeguarded by Article 17 of the Constitution.

Thanks for your attention,

I greet all you with my respect.



IMMIGRATION AND REFUGEE LAW

Abdumannob RAKHIMOV
UZBEKISTAN
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IMMIGRATION AND REFUGEE LAW
Abdumannob RAKHIMOV”

BoicTynaenne crapmero skcrnepra KoHcTuTynmoHHOro
cyaa PecriyOamkm Ys3Oekmcran AOagymannHoOa Paxmmosa Ha
cemMnHape «MmMrpanuOHHOe IIPaBO ¥M 3aKOHOAATEAbBCTBO O
O0exenniax» r. Aukapa (Typums), 17-24 cenTaopst 2017 .

Accaromy-aratixym myxmapam Pauc!
Xypmamau xoHumMAap 6a xanobrap
Yeaxaemvuii npedcedamenrn!
Yeaxaemvie damvt u zocnooda,

yuacmHuku cemuﬂapa!

IIpoGaema OexeHlleB U coDAIOJeHMe WX IIpaB celfdac
CTOUT IIepeJ MUPOBBIM COOOIIecTBOM ocobeHHO ocTpo. OHa
CBA3aHa C IIPOMCXOASINUMY  KOH(PAUKTAMY, BHYTPEHHNM
IIOA0>KeHeM LIle10ro  psja  CTpaH, OTBETCTBEHHOCTBIO
IIPaBUTEABCTB, AESATEABHOCTBIO MeXAYHapOAHBIX OpTaHM3AIINIA,
HeIIpaBUTeAbCTBEHHBIX (POHAOB U Ja’ke OTAEABHBIX I'Pa’kAaH BO
BCEM MIUpe.

B Hbio-MIOpKCcKO# aeKaaparmy o GeXXeHIlaX ¥ MUTPaHTaXx,
npunaAroin  I'enepaapnoin  AccamOaeein OOH 19 centsa0ps
2016 roaa, OTMedaeTcs, YTO IlepeMelleHNs OOABIINMX TIPYIIII
Oe>XeHIIeB I MUTPAHTOB MMEIOT TPaHCTPaHIYHbEIE ITOANTIIECKIE,
DKOHOMMYECKMe, CollMalbHble 1 TI'yMaHHUTapHbIe I10CAeACTBUA
U TIOCAeACTBUSI AAsl Ipollecca pa3BUTHUA U IIpaB yeloBeKa. DTo
sIB/€HIe HOCUT T100aAbHBIN XapaKTep, YTO TpebyeT mpuMeHeHsI
r100aAbHBIX IOAXOAOB U IIPUHATHUA I100aAbHBIX PeIlleHNIA.

Expert, Constitutional Court Of Uzbekistan.
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Ilean ycrovamsoro passutusi, npussateie B 2015 roay Ha
cammute OOH B IlosecTke AHs B 004aCTV YCTOMYMBOTO Pa3BUTHS
Ha riepuog, 40 2030 roga, Tak>Ke OTMe4YaroT IOAOKUTEAbHBIN BKAaJ,
MUTPaAHTOB B OOecIledyeHNre BCeOXBAaTHOIO pOCTa I YCTOMYMBOTO
Pa3BUTHS TOCYy AAPCTB.

B 2017 roay VYsOekmcran BCTyINMA B KayeCTBEHHO HOBBIN
®Tall CBOETO He3aBMCUMOIO pasBUTHA. 3a IOAbl He3aBUCUMOCTU
Y30ekucran AOCTUI KOAOCCAAbHBIX YCIIEXOB B  COLIMAAbHO-
DKOHOMMYECKOM U ITOAUTUKO-TIPABOBOM Pa3BUTUIA.

B neasix kopenHoro nospienns 5pQPeKTMBHOCTU TPOBOAVMBIX
AeMOKpaTHIecKnx pedpopMm, Co34aHUsI YCAOBUI A4 O0OeCIIedeHst
BCECTOPOHHETO I YCKOPEHHOTO Pa3BUTHI TOCyapCTBa 1 ODIIeCTBa,
peaam3aniuy IIPUMOPUTETHBIX HaIpaBAeHUII II0 MOJepPHU3ALUN
CTpaHBl U AnOepaamsanyuy Bcex cep SKM3HM OBLA IPUHAT YKas
Ilpesnaenta Pecny0oaukm Ysoekucran ot 7 ¢espaas 2017 r. «O
Crparernm AevcTBUII IO gaabHeleMy pa3BuTmio Peciry0ankm
Y30ekucram».

Ykasom Ilpesngenta Pecriybankn Y3bekicraH yTBep>KA€HBI:

BO-lepBbIX, CTpaTerus AeiCTBUII MO ISTU HPUOPUTETHBIM
HalpaBAeHUAM pa3putusa PecniyOamkm Ysoekmcran B 2017-2021
rojax;

BO-BTOpPBIX, [OocysapcTseHHasi mporpaMma IO peaamn3arium
Crparernn gevictsuit B I'og amasora ¢ HapoAOM M MHTEpPeCOB
Jye/0BeKa.

BpamkaxCrpaTternmaeiicTBUiIsTOe HaripaBAeHMe MOCBIeHO
BOIIpOCaM OOecredeHNsI 0e30IIaCHOCTY, Me>XXHAaIlMMIOHaAbHOTO
coraacmsi M PpeAuTrMO3HONM TOA€PaAHTHOCTM, OCyIIeCTBAeHUe
B3BEIIeHHOVI, B3aVIMOBBITOAHOM M KOHCTPYKTUBHOM BHEIIHe
HOAUTUKY, HallpaBA€HHbIE Ha YKperJdeHue He3aBUCUMOCTU U
CyBepeHITeTa rocyJapcTBa, co3JaHye BOKPYT Y3OeKucTaHa Iosca
OesortacHOCT, CTaOMABHOCTI U1 A00POCOCeACTBa.

Crpatermst  AeVICTBUII ~ SIBASIETCSI  «AOPOXKHONM  KapTOI»
Y3bekncrana o spinoaneHnio Ieaeit ycroitansoro passutisa OOH
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U peaau3yercs B 5 DTaroB, KaXKAbIN 113 KOTOPLIX IIpeAyCMaTpuBaeT
yTBEepKAeHue OTAEABHOM €XKeroaHom T'ocyaapcrBennon
IIpOrpaMMBI 110 ee peaau3alliii B COOTBETCTBUI C OOBSIBASIEMBIM
HalMeHOBaHIEeM Ioja.

B 9TOI1 CBA3M aHaAM3 3aKOHOAATeALCTBa Y30eKucTaHa I10Kaszas,
9TO, HECMOTPsI Ha OTCYTCTBYE CIIeIiaAbHBIX HOPMaTUBHO-ITPABOBBIX
aKTOB, PeryAupyIomux BONPOCHl MUIpaluM, IIpaB M cTaTyca
Oe>keHIleB, OHO B 11e40M OTpa’kaeT OCHOBHbIE IIPVHIINIIBI 3aIIIUTEI
1paB Oe>KeHIleB, yCTaHOBAeHHbIe B MeXXAyHapOAHBIX aKTax.

B wactHOCTH, 3aKperAeHbl OOIeNpM3HAHHBIE ITPUHITUIIBI
U CTaHAApPTBl B 004acTy IIpaB YeAOBeKa, BBITEKaIOIIue U3
00:13aTeAbCTB, IIPUHSATHIX PeCIyDAMKO B paMKax IpMCcOoeAHeHs
K IIIeCTM OCHOBHBIM MeXAyHapoaHbeIM JokymeHTtam OOH 1o
IIpaBaM YeA0BeKa.

/laHHBIe [T0A05KeHMsT TIOAHOCTBIO COOTBeTCTBYI0T Hpio-Vopkckoit
AeKaapanum o OexkeHIlax ¥ MUTpaHTaXx, Ide IoAYepKUBaeTCs, YTO
«XOTsI AAsI pery AMPOBaHMs IIOPsIAKa OOpaleHs ¢ 0eXeHIlaMu
M MHUTpaHTaMM yCTaHOBAeHa OTAeabHasi HOPMaTMBHO-
npasoBas 0Oa3a, OHM 004a4alOT TeMM XK€ YHMBEpCaabHbIMIL
IIpaBaMI YeA0BeKa Vi OCHOBHBIMY CBOOOAaMI, YTO M OCTaAbHbIe
210 A,

Kpome TOro, craryc WMHOCTpaHHBIX TIpaXkgaH U Aul] 0Oe3
rpakgaHCTBa B ¥Y30ekucraHe onpeaeleH ITpasuaamu npeObiBaHMs
MHOCTPaHHBIX Tpa’kJaH U Aul Oe3 rpaxkJaHcTsa B PecryOamke
Y30eknucran, yTBepKAeHHBIMI  I1ocTaHoBAeHuMeM  KaOunera
Munucrpos ot 21 HoaOps 1996 roga «O mopsiake Bbesaa, Bbie3aa,
npeObIBaHMSI M TPAaH3UTHOTIO IIpOe34a MHOCTPaHHbLIX IpaXKAaH
u anig O0e3 rpaxxgaHcTsa B Pecny0anke Ys30ekucran».

B wactHOCTM, MHOCTpaHHBIE TIpakAaHe, BKAIOYas TIpa’kKAaH
rocysapcts — ygactHukos CHI' m amma Ges rpaskaaHcTBa MOTYT
ITIOCTOSIHHO ITPO>KMBATh MAM BpeMeHHO IIpeObIBaTh B Y 30eKucTaHe.

ITpaBuaa omnpeaeasdOT MNOPAAOK BPEeMEHHOM  HPONNCKN
MHOCTpaHHBIX IPa’kaH, HaxoAsmuxcs B Pecriybanke Y30ekncraHHa
CPOK AEVICTBU Bbe34HOM BU3bI, BbIAa4V MHOCTPAHHBIM I'PakdaHaM
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paspelieHMiI Ha IIOCTOJHHOE IIPOXUBAHME; IIepesBVKeHs
MHOCTPAHHBIX TPakKJaH II0 TEePPUTOPUM CTPaHbl, COKpAIeHIs
CPOKOB IIpeObIBaHMs ¥ BBIABOPEHMS M3 CTpPaHbl MHOCTPaHHBIX
rpa’kJaH 3a HapyIlIeH/e 3aKOHOAaTeAbCTBa.

Tax, x mHpuMepy, MHOCTPaHHBI TpaXKAAaHUH MOXXET OBITh
BBIABOpeH 3a IIpedeapl PecryOamkm VYs3bekucraH B caydae
HapyIlIeH!s IIpaBnA IIpeObIBaHNs, TO €CTh B CAydasX MPOKMBaHNS
0e3 AJOKYMEHTOB, IIPeAOCTaBASIOMINX IIPaBO Ha IIOCTOSIHHOE AU
BpeMeHHOe JKITEeAbCTBO AU I10 HeAeJICTBUTEeABHBIM AOKYMeHTaM,
HecoOAIOJeHNs yCTaHOBAEHHOIO TIIOpsiAKa BpPeMeHHON 1Au
IIOCTOSIHHOJ IIPOIMCKM, IlepeABVDKEHNUs MAM BbIOOpa MecTa
JKITEABbCTBA, YKJAOHEHMsI OT Bble3dja II0 MCTEeYeHNM CpoKa
npeObIBaHNs, HECOOAIOAeHMs IIpaBUA TPaH3UTHOIO IIpoe3sa
yepe3 Teppuropmio Pecriybamkm Y30ekmcraH, C IOCA€AYIOIIUM
orpaHIYeHIeM B ITpaBe Ha Bbe3/ B Pecrry0amKy Y3beKkucran CpoKoM
OT OAHOTO ToJa A0 Tpex AeT.

AJMIHNICTpaTUBHOE BBIABOPEHME MHOCTPAHHBIX TIpa’kAaH
u aui, Oe3 Tpa’kJaHCTBa 3a Iipedeabl PecriyOamkm YsOekucraH
3aKAI04aeTcs B IPUHYAUTEABHOM UAU  KOHTPOAUPYEMOM
CaMOCTOSITeABHOM UX Bble3ge C IIOCAeAYIOIIMM OIpaHNYeHUeM
B IpaBe Ha Bbe3a B PecryDamky YsOekucraH CpOKOM OT OAHOTIO
roja Ao Tpex AeT. AAMUHICTPAaTUBHOEe BHIABOPEHIe IIPYIMEeHsIeTCs
CyAbell 0 agMMHNICTPATUBHBIM JelaM PaliOHHOTO (TOPOACKOTO)

cyaa.

Caeayer oTMeTUTh, 4YTO BOIPOC O 3aKOHOJATeALHOM
oOecriedeHnN IpaB Oe’KeHIleB, OIpeJeleHIs cTaTyca Oe’KeHIleB
HaXOAWTCSI B HACTOsIIIIee BpeMs Ha CTaANI IINPOKOTO 00CY>KAEHS
IOPUANYECKOI OOIIeCTBeHHOCTI.

CyueToM HOpM MeXXAyHapOAHOTO ITpaBa B KoncTuTyimm crpaHsr,
3aKpereHbl IoaHoMmoums llpesnaeHTa OTHOCUMTEABHO peIleHMs
BOIIPOCOB NpPeAOCTaBACHUS TIPpakKJaHCTBA M ITOAUTUYECKOIO
yoexxuiia B crpade. Ilo »TuM BompocaM OKOHYaTeAbHOE
pemenne npuHuMaer IIpesmaeHTr myrem noanmucaHus ykasa IIO
Ka>KA0MY KOHKpPeTHOMY Jeay. /elcTByioniee 3aKOHOAATeAbCTBO
peAoCcTaBAseT BO3MOXKHOCTb pellleHNs BOIIpoca O ITIOAUTUYECKOM
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yOeXXulille Ha OCHOBaHMI WCIIOAb30BaHMS €eAVIHBIX IIPOLIeAyp,
IIPeAyCMOTPEHHBIX IIPU IPeA0CTaBACHUN TPaXX AaHCTBa.

YkasomIIpesuaenrta Pecny0avkm Y30eknucran ot 29 mast 2017
roaa, yreepxaero «lloaoxenue o nmopsigke rmpeaocTraBaeHIs
NoANTIUYeCKOro yoexmuma B Pecriy0anke Y30ekncran».

Aannoe Iloaoxenme peryampyer IIOpsSAOK IIPeAOCTaBACHNS
IIOAUTUYECKOIO yOesK1Illa MHOCTPaHHBIM TpakgaHaM 1 Auiiam Oe3
Ipa’kJaHCTBa MCXOAs M3 HallMOHAABHBIX MHTepecoB PecrryOankn
Y30ekncraH Ha OCHOBaHUY ITPUHITUIIOB MeXXAyHapOAHOTO IIpasa, B
cootsercTBuM ¢ Koncrurynmen u sakoHamu Y30eKucTaHa.

IToantnyeckoe  ybexume B  Pecriybamke — Y3bekmcran
IpeAoCTaBAseTCsl AMIlaM U YAeHaM MX ceMelt, UITYIIUM yoesxxuIie
U 3alUTY OT IIpeCAeA0BaHIs AU PeaAbHON YIPO3bI CTaTh JKePTBO
pecaeA0BaHNsI B CTpaHe CBOeN IPa’kAaHCKOV IPUHAAAEKHOCTI
UAV ~ TIOCTOSIHHOTO  MeCTOXXMTeAbCTBa  3a  OOIIeCcTBeHHO-
ITOAUTUYECKYIO AesTeAbHOCTD, PeAUTNO3HbIe YOeXKAeHIs, PacOBYIO
AY HAlMOHAALHYIO IIPUHAAAEXKHOCTh, a TaKXe APYTUX CcAydaes
HapyIIeHUI IIpaB 4eA0BeKa, KOTOPhIe IIpeAyCMOTPEeHbl HOpMaMu
MEeXAYHapOAHOIO IIpaBa.

Heo6x0411M0 MO4U€pKHYTh, YTO AUII0, KOTOPOMY IIpeA0CTaBAeHO
noautndeckoe yoexmnme B PecriyGamke — YsOekucraH, u
YJeHbl €ro CeMbM IOAB3YIOTCA Ha Tepputopun PecryOankn
Y30ekucran mpasaMu 1 cB0OOAaMI, a TaKKe HeCyT OOsI3aHHOCTH,
yCTaHOBAEHHBIMM 3aKOHOAATeABCTBOM WA MeXAYHapOAHBIMMU
aorosopamu PecriyOankm Y30ekucTaH.

BmecrecTeMm, ca1e4yeT OTMETITH, UTO COTAACHO 3aKOHOAATEABCTBY,
noauTuyeckoe yoexumie B PecniyOamke Y3Oekucran —He
IIpeAOCTaBAsIeTCs, €CAV AULIO:

— npecaeayeTrcsi 3a AevicTBue (De3aelicTBue), IIpU3HaBaeMble
IpecTyldeHueM, WAM BUHOBHO B COBepIIeHUU AeVCTBUIA,
IPOTUBOpEeYalllIX OCHOBOIOJAAraioIyM IeAsiM U IIPUHIIUIIaM
Opranmusannn Oobveannennsix Harmiz;

— IIpuUBA€4YE€HO B Ka4YeCTBE OOBUHSIEMOIO II0 YIOA0BHOMY A€Ay
AMOO B OTHOIIEHMM HEro IMMeeTCs BCTyrII/IBLLU/Iﬁ B 3aKOHHYIO
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CuAy U IOAA€XKAIUUil MCIIOAHEHUIO Ha TEePPUTOPUN CTPaHbI
OOBMHITEABHBIV IIPUTOBOP CyAa;

— nOpuOBIAO U3 TpeTheil CTpaHBl, IJe €My He TIPO3IAO
IpecaeA0BaHue;

— MIM€eeT Ipa’kA4aHCTBO TPEThell CTPaHkbl, I4e OHO He ITPecaeAyeTcs;
— IpeACTaB1AO 3aBe40MO AOKHbIE CBeAEeHMs;

— He MOXeT WMAM He >KeJaeT BEePHYTbCA B CTPaHy CBOe
Ipa’k4aHCKOM IPUHAAAEKHOCTH WA CTPaHy CBOETrO IIOCTOSIHHOTO
MECTOKUTeAbCTBA II0 HKOHOMMUYECKNMM, BDKOAOTMYECKUM WAU
COLIMAABHBIM IIPMYMHAM, a TakXe B CBA3M C 4Ype3BblYaliHbIMU
CUTyalUsIMU IIPUPOAHOIO U TEXHOT€HHOIO XapaKTepa.

/lnmo, KOTOpOMY MpPeAOCTaBA€HO IOANTIYIECKOe YOeXXuIre
B Pecniybamke VsOekucran, yTpaumpaeT IIpelOCTaBA€HHOe
IIOAUTIYECKOe yOeXKNIIle B cAyJasx:

— BO3Bpalj€HII B CTpany cBOEen rpa>I<Ach1<or71 Ip1MHaAAE>KHOCTU
1AM CTPpaHy CBOETO ITOCTOSIHHOTO MECTOKUTEABCTBA,

— BbI€34a Ha IIOCTOSIHHOE MECTOKUTEABCTBO B TPETHIO CTPaHYy;
- AO6POBO/1BHOI‘O OTKa3a OT ITOAUTIYIEeCKOIO Y6e>KI/IH_[a,'

— npuoOpeTeHus rpaxaancrsa Pecriybaukm Ys0eknucran man
APYTOJI CTPaHBI.

IIpeaocraBaeHHOe Anlly HoAnTI4ecKkoe yoexkuiie B Pecrry6anke
Y30ekncran Takke MOXKeT OBITh yTpauyeHO IO COOOpa’KeHIIM
HaIllMOHAALHO Oe30MMacHOCTH, a Tak>Ke, eCAM DTO AUIIO 3aHUMAaEeTCs
AesITeAbHOCTBIO, IIPOTMBOpeYaIliell OCHOBOIIOAAraloIiuM IeAsM
n npuHnunam Opraamsanum O6beanueHHsx Hanmit, an60 ecan
OHO COBEpIINAO MHpPecTylldeHle U B OTHOIIEHUM Hero MMeeTcs
BCTYIMBIINI B 3aKOHHYIO CUAY U IIOAAeXKaIlINUil MCIIOAHEHUIO
OOBMHUTEABHBIN IIPUTOBOP CyAa.

B 3akarouenum xorteaoch OB OTMETUThH, UTO AENCTBYIOIee
3aKOHOAATeAbCTBO Y30eKMCcTaHa ITOAHOCTLIO COOTBETCTBYeT BCeM
OOIIlenIpM3HaHHBIM HOpMaM I AeMOKpaTHM4ecKMM CTaHJapTaM B
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obaactn IIpaB 9€10B€Ka, B TOM 4lICA€ U I10 3aIUTeE IIpaB 6e)KeHI_IEB,
a TaK>Ke OTB€Ya€T HalllIOHaAbHBIM MHTEpPEeCaM HaIllero rocyaapcCrsa.

Baazoodapto 3a enumanue!






CLOSING SPEECH ON THE FIFTH SUMMER SCHOOL OF
THE AACC ON CONSTITUTIONAL JUSTICE

Esteemed Guests,

Every beautiful thing has also an ending. We have come to the
end of the fifth Summer School of the Asian Constitutional Courts
and Equivalent Institutions. The subject of this year’s Summer
School was actual, interesting and good “immigration and refugee
law. It is really interesting because it describes an incident that
occurs every day in our country. I hope it was useful to all of you.

According to our court officials and the organizers of this
event, in which I could not participate but I would have loved to,
the information you have received from us was valuable but the one
we received from you was as much important. We are also grateful
for this and your contributions will be a guide for Turkey, as well.

This meetings help jurists from different countries to get
closer and it gives the opportunity to help each other and spread
the regional and general thoughts of law. This is a very positive
result.

In addition to that it brings the people from different nations
closer, too. I hope that you are content of this meeting, of Ankara
and Turkey. When you are back we want to regard you from now
on as representatives of Turkey.

We want to thank you very much for your participation and
want to say goodbye after you will have visited Istanbul.

My best compliments,

Burhan USTUN
Vice-President of the Constitutional
Court of the Republic of Turkey
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