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Sayin Baskan,

Sayin Bagkanlar ve Uyeler,

Baylar Bayanlar,

Biiyiik sehir Istanbul’a gelmek ve Tiirk dostlarimla bulusmak benim

i¢in her zaman ¢ok biiyiik bir keyiftir!

Asya Anayasa Mahkemeleri ve Muadil Kurumlar Birliginin Ikinci
Kongresine katilmaktan ve Tiirkiye Cumhuriyeti Anayasa Mahkemesinin 52.

Yildoniimiinii kutlamaktan dolay1 bilhassa memnuniyet duyarim.

Venedik Komisyonunun, hem ilk temaslarin dokuz yil once, 2005
yilinda, bagladigi Asya Anayasa Mahkemeleri ile hem de pek ok yildir
isbirligi halinde oldugumuz Tiirkiye Cumhuriyeti Anayasa Mahkemesi ile
mitkemmel iligkileri vardir.

[AAMB]

2005 yiinin Eyliil ayinda Ulan Batur, Mogolistan'da Asya Anayasa
Mahkemeleri Uyelerine yonelik diizenlenen {iciincii seminerde Venedik
Komisyonu, bu mahkemeler arasinda ictihat paylasimini ve bilgi alisverisini

saglamak icin Asya Anayasa Mahkemeleri ile ilk isbirligi anlasmasini Gnerdi.

2007 yihinda, Asya Anayasa Mahkemeleri Uyelerine yénelik Besinci
Konferansta, miizakere konularindan biri, “Asya Anayasa Mahkemeleri Birligi”

kurulmasi oldu.

Bu girisim, Venedik Komisyonunca tam anlamiyla onaylanmis ve
desteklenmis olup, tiim diinyadaki bolgesel anayasa mahkemeleri gruplarinin
izinden ilerlemektedir.
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Mahkemeler arasindaki bu tiir isbirliginin, bdlgesel ve evrensel
diizeyde demokrasi ve insan haklarini giiclendirme hususunda biiyiik énemi

olduguna sarsilmaz bir inancim vardir.

Bu anlamda, Venedik Komisyonu, Tiiziigii 24 Eylil 2011 tarihinde
ylriirliige girmis olan Diinya Anayasa Yargisi Konferansini kurabilmis
olmaktan dolay1 biiyiik gurur duymaktadir.

Kuruldugundan bu yana, Diinya Konferans: tiim diinyadaki anayasa
mahkemeleri ve muadil kurumlar i¢in miizakereler yapilmasina yonelik onde
gelen bir forum haline gelmek iizere biiyiik caba gostermektedir.

2009’da Cape Town'da Asya Anayasa Mahkemelerini Diinya Anayasa
Yargisi Konferansinin Birinci Kongresinde agirlamaktan memnuniyet

duymustum.

Asya Anayasa Mahkemeleri ve Muadil Kurumlar Birligi, daha sonra
2011 yilinda Rio de Janeiro’da Diinya Konferansmin Tkinci Kongresinde yer
almus olup, bu y1lin Eyliil ayinin sonunda Seul’da yapilacak Ugiincii Kongreye

yine katilacaktir.

Bu Birligin Venedik Komisyonu ile Isbirligi Anlasmast yaptig1 yil olan
2012 yilinin Mayis ayinda, Seul'da Asya Anayasa Mahkemeleri ve Muadil

Kurumlar Birliginin A¢ilis Kongresinde bulunma ayricaligini yasadim.

Tiim bu gelismeler ¢ok olumlu ve umut vericidir!

Baylar, Bayanlar,
[Tiirkiye Cumhuriyeti Anayasa Mahkemesi]

Venedik Komisyonu'nun Tiirkiye Cumhuriyeti Anayasa Mahkemesi
ile olan igbirligi, yillar once basladi ve Anayasa Mahkemesi, diizenli
olarak Anayasa Ictihatlar1 Biiltenine ve CODICES veri tabanina katkida
bulunmaktadir.

2004 yilinda, o donemdeki Baskan Saym Mustafa Bumin'den
Mahkemedeki yapilmasi planlanan reform konusunda Komisyonun

goriisiinii igeren bir rapor hazirlanmasi talebi almistik.

Daha o zamanlarda, anayasa degisikligi taslag ile anayasa sikayetinin

getirilmesi 6ngoriilityordu.
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Bu tiir bir sikayetin getirilmesi birkag y1l aldi, ancak bu, benim kesinlikle

sicak bakmis oldugum “2010 anayasa degisiklikleri” yoluyla gerceklestirildi.

Bireysel basvurulara kapilar 2012 yilinin Eylil aymnda acildi. Bu,
Anayasa Mahkemesi icin biiyiik bir adim oldu ve Venedik Komisyonu bu
olumlu gelismeden memnuniyet duydu.

Venedik Komisyonu, 2010 yilinda Hakimler ve Savcilar Yiiksek
Kuruluna iligkin bir goriis sunma firsatinida buldu ve bu reformu, 6nceki
duruma kiyasla Yiiksek Kurulda Bakanin yetkisini azalttigindan, dogru yolda
atilan olumlu bir adim olarak karsiladi.

Ne var ki, Venedik Komisyonunun goriisiinde tavsiye edilenin aksine,
son zamanlarda kabul edilen degisiklikler, Yiiksek Kurulda yer alan Adalet
Bakani'nin yetkilerini 6nemli 6l¢iide artirmistir.

Anayasa Mahkemesi bu konuyu ele almaya baslamistir ve ben

Mahkemenin bu hiikiimleri iptal etmesine kesinlikle sicak bakiyorum.

Venedik Komisyonu, Adalet Bakaninin yetkilerinin, etkili bir bagimsiz

yargiyararina, Yiiksek Kuruligerisinde sinirli kalmasi gerektigi kanaatindedir.

Yarg1 bagimsizligi azami derecede dnemlidir ve higbir surette yarginin
yliriitmenin denetimine tabi olmamasi gerekir.

Anayasa Mahkemesinin roliiniin 6nemi de bu Mahkemenin Twitter yasagina

iliskin son zamanlarda vermis oldugu karar ile etkili bicimde gosterilmistir.

Anayasa Mahkemesi, bu yasak ile Anayasa’'nin 26. maddesinde giivence
altina alan ifade ozgiirliigii ilkesinin ihlal edilmis oldugunu oybirligiyle
tespit etti.

Bu iki kararla, Tiirkiye’de demokrasiye iligkin 6nemli roliinii sergileyen
Tiirkiye Cumhuriyet Anayasa Mahkemesinin bir kez daha gercekten bagimsiz

ve tarafsiz bir kurum oldugu ortaya ¢ikmuistr.

Tiirkiye Cumhuriyeti Anayasa Mahkemesi, kuvvetler ayriligini, yargi
bagimsizligini1 ve insan haklarinin korunmasini temin ederek, Anayasa'nin

etkili koruyucusu olma roliinii yerine getirmektedir.

Bu bakimdan, medyada yer alan bazi makalelerde son zamanlarda
Tiirkiye Cumhuriyeti Anayasa Mahkemesine elestiri ve saldir1 yoneltilmesi
ile ilgili ciddi endigelerimi ifade etmek isterim.
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Sayin Baskan,

Baylar Bayanlar,
[Anayasa Mahkemelerinin Rolii]

Tiirkiye Cumhuriyeti Anayasa Mahkemesi gibi, bugiin burada bulunan
tiim Mahkemeler kuvvetler ayrili§1 ve temel haklar glivence altina alma gibi
ylice bir goreve sahiptirler ve dolayisiyla eger bu goreve sayg: gosterilirse,

baris ve istikrar saglanmis olur.

Fiiliyatta Anayasanin koruyucular1 ve bekgileri olan anayasa
mahkemelerinin rolii, anayasal ilkelerin ihlalini 6nlemek agisindan hayati

onemdedir.

Anayasa mahkemelerinin roliiniin yillar icinde gelistigi aciktir; bu
gelisme Oyle bir noktaya gelmistir ki giintimiizde etkili anayasa yargisi,
gercek bir demokrasinin temel bir 6zelligi seklinde kesinlikle tanimlanabilir.

Anayasa mahkemeleri, anayasanin oOziinde var olan degerlerini
gelistirirler ve anayasanin sabit, miadin1 doldurmus ve eski bir metin degil

ama yasayan ve dinamik bir kaynak olarak kalmasini saglarlar.

Bir anayasa mahkemesinin anayasanin istikrarin1 ve hukukun
dstlinltigiine saygty1 temin etme roliiniin 6tesinde, anayasanin ana bir direk
gorevi gordiigli demokratik siireci gliglendirme ve ilerletmede iistlenecegi

kendine 6zgii bir rolii de bulunmaktadir.

Venedik Komisyonu, Avrupa Konseyinin demokrasi, insan haklarmin
korunmasi ve hukukun tistiinliigii olan temel ilkelerinin gelismesine yardim eder.

Her {ilke farkli olup, farkli bir hizda farkli bir yol izlerken, bu ortak
amaglar hepsi icin gecerlidir ve Venedik Komisyonu tamamen evrensel bu
degerleri gelistirme konusunda AAMB tiyelerinin her biriyle ¢alismaya hazir
bulunmaktadir.

Kore Cumhuriyeti Anayasa Mahkemesi Bagkan1 Sayin Park’in bir Asya

Insan Haklar: Mahkemesi kurma yoniindeki énerisine sicak bakiyorum.

Saymn Baskan Park'in Onermis oldugu adim adim yoOnteminin
kullanilmasiyla, bu girisimin basarili bir sonuca ulasacagini ve yakinda

hayata gecirilecegini umuyorum.
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Venedik Komisyonu, bu 6nemli ugras hususunda yardimci olmaya ve
Avrupa Insan Haklar1 Mahkemesinin birikmis tecriibesini sunmaya hazirdir.

Sayin Baskan,

Baylar Bayanlar,

Asya Anayasa Mahkemeleri Birligi tiyelerinin baglarim1i daha da
gliglendirmelerini diler; Tiirkiye Cumhuriyeti Anayasa Mahkemesinin
yildoniimiinii yiirekten kutlamak isterim.

Tesekkiir Ederim.






The Role of Constitutional and Supreme Courts
In the Protection of the Constitutional Order

Dr. Gianni Buquicchio
President of the Venice Commission

Mister President,
Presidents and Judges,

Ladies and Gentlemen,

It is always an immense pleasure for me to come to the great city of
Istanbul and to meet my Turkish friends!

I am particularly pleased to take part in the second congress of the
Association of Asian Constitutional Courts and Equivalent Institutions and to
celebrate the 52" anniversary of the Constitutional Court of Turkey.

The Venice Commission has excellent relations with both:

- The Asian Constitutional Courts, with whom our contacts began
nine years ago, in 2005 and, of course, with the Constitutional Court
of Turkey, with which the Venice Commission has co-operated for
many years.

[AACC]

It was at the third seminar for Asian Constitutional Court Judges held
in Ulan Bator, Mongolia in September of 2005 that the Venice Commission
proposed its first co-operation arrangement with the Asian Constitutional
Courts in order to facilitate the exchange of information and the sharing of
case-law between these courts.

In 2007 - at the Fifth Conference of Asian Constitutional Court Judges
- one of the topics of discussion was the establishment of an “Association of
Asian Constitutional Courts”.
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This endeavour was fully endorsed and supported by the Venice
Commission and follows in the footsteps of other regional groups of
constitutional courts around the world.

I am of the firm belief that such co-operation between courts is of great
importance in strengthening democracy and human rights on a regional and
global level.

In this respect, the Venice Commission is very proud to have been able
to set up the World Conference on Constitutional Justice, whose Statute came
into force on 24 September 2011.

Since it was set up, the World Conference has been making great efforts
to establish itself as a leading forum for discussions for constitutional courts

and equivalent bodies from around the world.

I had the pleasure of welcoming the Asian Constitutional Courts to
the First Congress of the World Conference on Constitutional Justice in Cape
Town in 2009.

The Association of Asian Constitutional Courts and Equivalent
Institutions itself then took part in the Second Congress of the World
Conference in Rio de Janeiro in 2011 and will be taking part in the Third
Congress in Seoul, at the end of September of this year.

It was in May 2012 that I had the privilege of taking part in the Inaugural
Congress of the Association of Asian Constitutional Courts and Equivalent
Institutions in Seoul, the year in which this Association also entered into a Co-

operation Agreement with the Venice Commission.

All these developments are very positive and encouraging!

Ladies and Gentlemen,
[Constitutional Court of Turkey]

The Venice Commission’s co-operation with the Constitutional Court
of Turkey started many years ago and the Constitutional Court regularly
contributes to the Bulletin on Constitutional Case-Law and the CODICES
database.

In 2004, we received a request for an opinion from the then President of
the Court, Mr Mustafa Biimin, to provide assistance in the reform of the Court.
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Already then, the draft constitutional amendments proposed the
introduction of the constitutional complaint.

It took a number of years for this type of complaint to be introduced,
but this was done through the “2010 constitutional amendments”, which I
strongly welcomed.

The doors were opened to individual applications in September 2012.
This was a big step for the Constitutional Court and the Venice Commission
was pleased about this positive development.

The Venice Commission also had the opportunity of providing an opinion
on the High Council for Judges and Prosecutors in 2010, and welcomed this
reform as a positive step in the right direction since it reduced the competence
of the Minister in this High Council as compared with the previous situation.

However, contrary to what had been recommended in the opinion of
the Venice Commission, recently adopted amendments dramatically increased
the powers of the Minister of Justice within the High Council.

The Constitutional Court took to deal with this case and I strongly
welcome that the Court annulled these provisions.

The Venice Commission considers that, for the sake of an effective and
independent judiciary, the powers of the Minister of Justice should remain
limited within the High Council.

The independence of the judiciary is of the utmost importance and that
in no case should the Judiciary be subject to the control of the executive.

The importance of the Constitutional Court’s role was also effectively
demonstrated by this Court’s recent decision on the Twitter ban.

The Constitutional Court unanimously found that this ban violated
the principle of the freedom of expression, guaranteed by Article 26 of the
Constitution.

With these two decisions the Turkish Constitutional Court proved once
again, to be a real independent, impartial and neutral institution, illustrating
its crucial role for Democracy in Turkey.

The Constitutional Court of Turkey fulfils its role as the effective
guardian of the Constitution, ensuring the separation of powers, the
independence of the Judiciary and the protection of human rights.
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In this respect I would like to express my serious worries about some

recent media articles criticizing and attacking the Turkish Constitutional Court.
Mister President,

Ladies and Gentlemen,
[Role of Constitutional Courts]

Like the Constitutional Court of Turkey, all Courts present here today
have the noble task of guaranteeing the separation of powers and fundamental
rights which, in turn - if respected - guarantee peace and stability.

The role of Constitutional Courts, which are in effect the guardians and
protectors of the Constitution, is crucial to avoid the violation of constitutional

principles.

It is clear that the role of Constitutional Courts has developed over
years, to the point that today effective constitutional justice can be rightly

described as being a main feature of a genuine democracy.

Constitutional Courts develop the inherent values contained in the
constitution and ensure that the Constitution remains a living and dynamic
instrument and not a static, outdated and dusty text.

Beyond the role of the Constitutional Court to provide for the
Constitution’s stability and for the respect of the rule of law, it also has a
distinctive role to play in furthering and strengthening the democratic process
in which the Constitution serves as a main pillar.

The Venice Commission promotes the basic principles of the Council of
Europe, which are democracy, the protection of human rights, and the rule of law.

While each country is different and follows a different path at a different
speed, these common goals apply to all of them and the Venice Commission
stands ready to work with each of the AACC’s members in furthering these

truly universal values.
[Asian Court of Human Rights]

I warmly welcome the proposal of the President of the Constitutional
Court of the Republic of Korea, Mr Park, to establish an Asian Court of Human
Rights.
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I do hope that this initiative will bear fruit and will be implemented

soon, using the step by step approach proposed by President Park.

The Venice Commission is ready to assist in this important endeavour
and to provide experience accumulated with the European Court of Human
Rights.

Mister President,

Ladies and Gentlemen,

I would like to wish the members of the Association of Asian
Constitutional Courts to further strengthen their ties; and I would like to wish

the Constitutional Court of Turkey a very happy birthday.
Thank you.
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