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fyi giinler, Sayin Baskan,

Sayin Kongre katilimcilar1! Baylar Bayanlar!

[zin verin Kazakistan Cumhuriyeti Anayasa Konseyi adina sizi
selamlayayim ve bu forumu diizenleyenlere bizi davet ettikleri icin ve bu

miikemmel organizasyonu hazirladiklari i¢in siikranlarimi sunayim.

Sanirim ben de bu Kongre'de giincel konularin ele alindig1 yoniindeki
ortak kaniyiifadeedecegim. Hukukuniistiinliigiiilkesine dayanan herhangibir
devlette, anayasal mesruiyet alaninda hukukun devlet erkleri ile olan isbirligi
mekanizmalar1 dahil olmak tizere, vatandaglarin hak ve o&zgiirliiklerinin
korunmasina iliskin meselelerin bir devletin hukuk politikasinda 6ncelikli bir
anlami1 bulunmaktadir.

Kazakistan Anayasasi’'nin 1. maddesinde, Kazakistan Cumhuriyeti'nin
kendisini demokratik, laik, hukuk ve sosyal bir devlet olarak ifade ettigi- ki bu
devletin en yiiksek degerlerinin insan, insan hayati, insan hak ve 6zgiirliikleri

oldugu- pekistirilmektedir.

Anayasa’nin (Temel Kanunun) 4. maddesine gore iilkemizdeki mevzuat,
Anayasa normlari, diger normatif diizenlemeler, yani kanun hiikiimleri,
uluslararas1 anlasmalar, iilkenin diger taahhiitleri ve Anayasa Konseyi ve
Yiiksek Mahkemenin normatif kararlarindan olusmaktadir. Ulkemizin hukuk

sistemi, bu mevzuatin tamaminin gerceklestirilmesine dayanir.

Anayasal diizen ve anayasal mesruiyet kendi kendilerine var olmazlar,

bunlarin miidafaa edilmesi ve korunmas gerekir.
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Ttim devlet kurumlari, kuruluslar ve vatandaglardan bunu saglamasi istenir.

Belirli devlet kurumlarina, yani anayasa denetimine iligkin kurumlara
belirli bir sorumluluk diiser— ki bu kurumlarin kararlar: hukukun {istiinliigii
ilkesinin savunulmasini ve anayasal mesruiyet rejiminin gii¢clendirilmesini
destekler.

Anayasa’nin 6. boliimi, tilkede Anayasa Konseyince yerine getirilecek
olan anayasa denetimini saglayan temel normlar icermektedir. Anayasa

Konseyine devlet kurumlar: sistemi igerisinde 6zel bir rol verilmektedir.

Ozel yetki verilen Konsey, temel gorevi hayatin tiim alanlarinda
Anayasa’nin iistiinltigiinii temin etmek olan tek kurumdur.

Anayasa Konseyi, yetkilerini kullamirken, devlet kurumlarindan,
kuruluslardan, devlet gorevlilerinden ve vatandaslardan bagimsizdir ve
sadece Anayasa’ya uyar.

Anayasalsiiregasagidakisahislarinbasvurularindan sonrabaslatilabilir:
Kazakistan Cumhurbaskani, Basbakan, Meclis Baskani, meclis {iyelerinin
toplam sayistnin beste birinden az olmamak kaydiyla milletvekilleri,
mahkemeler.

Anayasa Konseyi, yetkilerini kullanirken, anayasal istikrarinmn,
vatandaslarin hak ve Ozgiirliiklerinin ve de tek bir devletintiim erklerinin
giivencesi ve sembolii olan Kazakistan Cumhurbagkani ile etkilesim halindedir.

Kazakistan Cumhurbagkani, Parlamento tarafindan kabul edilen ve
kendisine imzalanmak iizere arz edilen kanunlari denetleme prosediiriinii
baglatmaya yetkilidir; bdylece, bu kanunlarin Anayasa’ya uygunluguna
iliskin siipheleri gidermis olur. Anayasa Konseyi, Devlet Baskaninin
yaptig1 26 bagvuruyu incelemistir. 13 kanunun Anayasa’ya uygun olmadig1
goriilmistiir ki bu kanunlar arasinda “Kazakistan Cumhuriyeti Anayasasi'na
Yapilan Degisiklikler ve Eklemeler”, Medeni Kanunun 6zel bir boliimii olan
“Kazakistan Cumhuriyeti'nde Uluslararast ve Yabanci Ticari Olmayan Orgiitlerin

Faaliyeti Hakkinda” Kanun vb. diger diizenlemeler yer almaktadr.

Bununyanusira, “Kazakistan Cumhuriyeti AnayasaKonseyi HakkindaKanun”,
Cumhurbagkaninin talebi {izerine Anayasa Konseyi Baskani'min {ilkedeki
anayasal mesruiyete iliskin bilgi vermesini 6ngérmektedir. Bu hak, Devlet
Baskaninca 2006’da ve 2008’de olmak {izere iki kez kullanildi.
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Ayrica, Anayasa Konseyi kararlarinin olumlu itici giicii, Kazakistan
Cumhurbagkani’nin emri altinda hukuk politikasina iliskin gorevi olan
Danisma Kurulunun toplantilarinda sistematik sekilde belirli meselelerin

tartisilmasina yol agmaktadir.

Kazakistan Cumhuriyeti Anayasa Konseyi ve Parlamentosu arasindaki
etkilesimin bazi durumlarda anlasilir ve kapsamli bir niteligi vardir. Bu
etkilesim bazen bir biitiin olarak Parlamento ile baz1 durumlarda meclis tiyesi
say1sinin toplaminin beste birinden az olmayacak surette milletvekili gruplar:

ile diger durumlarda ise Meclis Bagkanlari ile gerceklestirilebilmektedir.

Kazakistan Cumhuriyeti Anayasa Konseyinin gorevlerinden biri,
iilkede her y1l Parlamento’nun birlesik oturumunda agiklanan (duyurulan),
anayasal mesruiyete iliskin mesajlarin hazirlanmasidir. Yillar iginde,
Parlamento’'nun birlesik oturumunda Anayasa Konseyinin Kazakistan
Cumhuriyeti'ndeki anayasal mesruiyete iliskin 17 mesaji agiklanmustir.
Anayasa Konseyi ele alian bagvurulara iliskin olarak verdigi kararlarda,
mevcut mevzuati ve mevzuatin uygulanmasini Anayasa’ya uygunlugu
bakimindan incelemis, devlet kurumlarinin dikkatini eksikliklere ¢ekmis
ve mevzuati Anayasa’ya (Temel Kanuna) uygun hale getirmeye yonelik
tavsiyelerde bulunmustur. Anayasa Konseyinin bir sonraki mesaji, bu yilin

Haziran ayinda beklenmektedir.

Ulkenin en iist diizeydeki temsil kurumu ile yapilan isbirliginin 6nemli
bir boyutu, kurumun Anayasa Konseyinin yetkisi dahilinde olan meselelerle
ilgili yaptig1 bagvurulari incelemektir. Istatistiklere gore, Meclis Bagkanlarinca
ve milletvekillerince 70’ten fazla basvuru yapilmistir. Bunlar, birkag anayasal
normun yorumu ve Parlamento tarafindan kabul edilen kanunlarin Anayasaya

uygunlugu sorunlari ile ilgili olmustur.

Bu sorunlarin incelenmesi {izerine, Anayasa Konseyi, temel anayasal
kurumlarin anlayacag: sekilde mesru yaklasimlari belirlemis, devletin, sosyal
derneklerin ve vatandaslarin iliskilerine dair ilkeleri tanimlayarak, insanlarin
ve vatandaglarin haklarimi koruma mekanizmalarini giiglendirerek, hukuki

durumlar agikliga kavusturmustur.

Anayasa Konseyi, bilhassa {ilkenin Bagbakani anayasal prosediirii
baslattiginda, ytirtitme erki ile yakin igbirligi yapar. Anayasa Konseyi,
Bagbakan’in 25’ten fazla basvurusunu incelemistir.
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Kazakistan Cumhuriyeti Hiikiimeti, Anayasa Konseyinin nihai
kararlarindan ¢ikan tavsiye ve hukuki sonuclarin gergeklestirilmesi igin
gerekli tedbirleri alir.

Bunu yapmak igin gerekli yasal cerceve olusturulmustur. “Kazakistan
Cumhuriyeti Anayasa Konseyi Hakkinda Kanun”, Anayasa Konseyince kabul
edilen kararin tebliginin zorunlu olmasma ilaveten, verilen kararlarda
yer alan mevzuat1 gelistirmeye yonelik tavsiye ve Onerilerin yetkili devlet
kurumlarinca zorunlu olarak incelenecegi, degerlendirilecegi yoniinde bir
gereklilige yer vermektedir. Kurallar geregi, Anayasa Konseyi kararlar,
Hiikiimetin yasama calismalarina yonelik planlar olusturulurken ve aym

zamanda mevzuatin yargisal denetimini ytiriitiiliirken dikkate alinir.

Anayasal mesruiyeti gliclendirme hususunda, Anayasa Konseyinin
temyiz mahkemelerini degerlendirmesi yer alir. Anayasa’nin 78. maddesi
kapsaminda, mahkemeler, vatandaslarin hak ve ozgiirliiklerini ihlal eden
kanunlar1 ve diger yasal diizenlemeleri uygulamak durumunda degildirler.
Eger bir mahkeme uygulanacak bir kanunun ya da baska bir normatif kanun
hiikmiiniin vatandaslarin hak ve ozgiirliiklerini ihlal ettiini tespit ederse,
davay1 ertelemeye ve kanunun Anayasa’ya aykiri oldugunun tespiti igin
Anayasa Konseyine bagvurmaya mecburdur.

Insanlarin Anayasa’da yer alan hak ve &zgiirliiklerini ihlal eden
ve netice itibariyla Anayasa’ya aykirt oldugu Anayasa Konseyince tespit
edilen normatif kanun hiikmii, kanun giicinii kaybeder ve bu hiikmiin
uygulanmamas: gerekir. Mahkemelerin ve hukuku uygulayan diger
kurumlarin bu tiir bir kanuna ve diger normatif kanun hiikiimlerine dayanan

kararlar1 uygulanmamalidir.

Mahkemelerin yaptig1 64 basvuru tizerine, uluslararasi anlagmalar ve birkag
kanun, bilhassa “Noterlik Kanunu”, “Emlak ve Emlak f§leri ile ilgili Haklarm Devlet
Kaydr Hakkinda Kanun” ve “Baikonur Anlagmas:”, Anayasa’ya aykir1 gortlmiistiir.

Anayasa’nin tistiinliigiinti temin etme konusunda Kazakistan Anayasa
Konseyi ve devlet erkleri arasinda yakin ve etkili bir iliski oldugunu tekrar
belirtmek isterim.

Bu iliski, anayasal mesruiyetin gliclendirilmesine ve hukukun
ustlinltigii ilkesinin hayata gegirilmesine yardim etmektedir.

Beni dinlediginiz i¢in tesekkiir ederim.
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Good day, dear Chairman, dear participants of the Congress! Ladies
and gentlemen!

Let me on the behalf of the Constitutional Council of the Republic of
Kazakhstan greet You and express gratitude to the organizers of the forum for

invitation and wonderful organization of the work.

I think, I will express the common opinion, that this Congress is
devoted to actual themes. In any state, based on the principle of the rule of
law, the questions of protection of rights and freedoms of citizens, including
the mechanisms of the cooperation of the last with the branches of state power
in the sphere of the constitutional legality have priority meaning in the state
legal policy.

Constitution of Kazakhstan in article 1 consolidates that the Republic
of Kazakhstan states itself democratic, secular, legal and social state, highest

values of which are the man, his life, rights and freedom:s.

The acting law in the Republic according to article 4 of the Basic Law
are the norms of the Constitution, correspondent legal acts, other normative —
legal acts, international agreements and other commitments of the Republic,
and normative resolutions of the Constitutional Council and Supreme Court
of the Republic. From the complete realization of the complex of these acts the

position of the legal system of the country depends.

The constitutional order and the constitutional legality do not exist by

themselves, they need assertion and protection.
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All the state bodies and institutions and citizens are called upon

ensuring them.

The particular responsibility lays upon special state bodies — the bodies
of the constitutional control, the decisions of which assist the assertion of
the principle of rule of law and strengthening of the regime of constitutional
legality.

Chapter six of the Constitution contains the basic norms, establishing
the constitutional control in the country, the accomplishment of which
is laid on the Constitutional Council. In the system of the state bodies the

Constitutional Council is given a special role.

It is conditioned by the special competence and the fact that the Council
is the only body, the main function of which is the ensuring of the rule of the
Constitution in all the spheres of life.

While exercising its powers the Constitutional Council is independent
from the state bodies, organizations, state officials and citizens and submits
only to Constitution. It follows the correspondence of the acting law by
accomplishing the preliminary and following constitutional control. The
undertaken resolutions are called on to serve the correct interpretation
of principles and norms of the Constitution by different subjects of social

relations that is the guarantee of stable development of the state.

The constitutional procedure can be aroused after addresses of the
following subjects: President of the Republic of Kazakhstan, Premier-Minister,
Chairmen of the Parliament Chambers, not less than one fifth of the whole
number of deputies of the Parliament, courts.

In the process of fulfilling of its powers the Constitutional Council
interacts with the President of the Republic of Kazakhstan, who is the symbol
and guarantee of the firmness of Constitution, rights and freedoms of a man
and citizen, and all the branches of powers of a unified state power.

The President of the Republic of Kazakhstan is entitled to initiate a
procedure of checking the laws, submitted to be signed by him, which were
adopted by Parliament, thus solving his doubts of their constitutionality. For
these years the Constitutional Council considered 26 addresses of the Head
of the state. 13 laws were considered not corresponding to Constitution,

among them “Making amendments and additions into the Constitution of the
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Republic of Kazakhstan”, the special part of the Civil Code, “On the activity
of the international and foreign noncommercial organizations in the Republic of
Kazakhstan” and others.

Beside this, the Constitutional law “On the Constitutional Council of the
Republic of Kazakhstan” (further — the Constitutional law) sets that the Chairman
of the Constitutional Council at the request of the President of Republic gives
him information of constitutional legality in country. This right was used by
Head of state twice in 2006 and 2008.

Besides, the positive impulse of the decisions realization of the
Constitutional Council causes the regular discussion of the given question
at the sessions of the of the advisory - consultative body — the Council for
the legal policy under the President of the Republic of Kazakhstan, with the
definition of responsible state bodies and giving particular commissions.

Interaction of the Constitutional Council and the Parliament of the
Republic of Kazakhstan has a very comprehensive character, taking into
consideration that in some cases this interaction is carried out in general with
the Parliament as a collegial body, in others - with groups of deputies in an
amount not less than one fifth of the total number (if appeals to the Council),
in the third - with the Chairmen of the Chambers of Parliament.

One of the tasks of the Constitutional Council of the Republic of
Kazakhstan is the preparation of annual messages on the constitutional legality
in the Republic, announced at the joint session of Parliament. Over the years,
the joint session of Parliament announced 17 messages of the Constitutional
Council on the constitutional legality in the Republic of Kazakhstan. In
these decisions, the Constitutional Council on the results of the considered
addresses examined the current legislation and its practice with regard to
their compliance with the Constitution, drew the attention of the state bodies
to shortcomings and made recommendations to bring the legislation into
conformity with the Basic Law. Next message of the Constitutional Council is

expected in June of this year.

The important form of cooperation with the highest representative
body of the country is the consideration of its addresses on the questions,
which are in the competence of the Constitutional Council. According to the

statistics more than 70 addresses were brought by Chairmen of the Parliament
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and its deputies. They concerned the questions of official interpretation of
several Constitutional norms, consideration of the question of correctness of
holding elections into the representative bodies and of constitutionality of

laws adopted by Parliament.

On the results of their consideration the Constitutional Council
formulated the legal positions, establishing the legitimate approaches to the
understanding of the basic constitutional institutions and perspectives of
their development, defining the principles of interrelations of the state, social
associations and citizens, strengthening the mechanisms of ensuring of rights
of man and citizen, and also a line of other questions, concerning the further

constitutional development of the country.

The Constitutional Council closely cooperates with the bodies of
executive power, in particular, in the line of initiating by the Prime- Minister
of the country of the constitutional procedure. The Constitutional Council
considered more than 25 addresses of the Prime-Minister.

The Government of the Republic of Kazakhstan as a main subject of the
law initiative right takes measures on realization of the legal positions and
recommendations of the final decisions of the Constitutional Council.

To do this, the necessary legal framework is created. Constitutional
Law “On the Constitutional Council of the Republic of Kazakhstan” includes
the requirement that the recommendations and suggestions to improve
the legislation contained in the decisions of the Constitutional Council
shall be subject to obligatory review by authorized government agencies
with obligatory notification of the Constitutional Council of the adopted
decision. In accordance with the Rules of the Government the decisions of the
Constitutional Council shall be taken into account when forming plans for
legislative work of the Government, as well as drafting and conducting legal

monitoring of state legislation.

In strengthening the constitutional legality is essential consideration of
the Constitutional Council of the Republic of appeals courts. Under Article
78 of the Constitution the courts are not entitled to apply laws and other
regulatory legal acts infringing on the rights and freedoms of man and citizen.
If a court finds that a law or other normative legal act subject to application

infringes the rights and freedoms of man and citizen, it is obliged to suspend



Dr. Igor Rogov + Ikinci Oturum 233

the proceedings and address the Constitutional Council with a proposal to
declare the act unconstitutional.

The normative legal act, found by Constitutional Council infringing
the consolidated in Constitution rights and freedoms of man and citizen
and consequently unconstitutional loses its legal power and should not be
applied. The decisions of courts and other law administering bodies, based on

such law and other normative legal acts, are not to be fulfilled.

On 64 addresses of the courts the norms of several laws and international
agreements, particularly, some positions of the Criminal Code, Law “On
notary’s office”, “On state registration of rights for the real- estate and
dealings with it”, the agreement of the “Baikonur” complex and agreements
of interaction of law-enforcement bodies for ensuring the law order on the

territory of “Baikonur” complex and others were found unconstitutional.

Resuming, Iwouldliketonotethatthereisacloseandeffectiveinterrelation
betweentheConstitutional CouncilandbranchesofintegratedstatebodyofKazak

hstaninthesphereofConstitutionsupremacyensuring.

It promotes strengthening of the regime of the constitutional legality
and bringing into life the principles of the rule of law. Thank you for your

attention.





